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ABSTRACT 


When  t  dday  causes  contractors  to  be  shut  down  or  turn  idle  for  a  period  of 
time,  fixed  overhead  as  well  as  general  and  administrative  expenses  continue  to  be 
incurred.  Howem,  the  amount  of  direct  costs  to  which  these  expenses  can  be  allocated 
or  expensed  is  reduced.  The  result  is  an  amount  of  overhead  that  is  unabsoibed,  which 
can  be  allocated  to  that  specific  delay.  Various  pridng  methods  for  calculating  these 
unabsoibed  home  office  overhead  expenses  currently  exist  in  the  construction  litigation 
process  today.  The  per  diem  Eichleay  method  is  the  most  fi’equently  utilized  method. 

In  this  era  of  financial  austerity,  the  armed  forces  are  facing  challenges  to  maintain 
operational  readiness  with  fewer  personnel  and  leaner  operating  capital  due  to  shrinking 
defense  budgets.  One  way  to  optimize  these  precious  and  limited  resources  is  the  efficient 
and  effisctive  use  of  construction  funds  and  personnel  in  Naval  Facilities  Engineering 
Command  (NAVFACENGCOM)  construction  adnunistration. 

This  report  focuses  on  the  commonly  utilized  Eichleay  method  of  computation,  as 
well  as  alternative  methods  currently  utilized  in  today's  construction  industry.  Research 
and  analysis  was  conducted  on  current  litigated  construction  claims  resulting  fi’om 
disputes  involving  the  Eichleay  formula.  Assumptions  about  the  Eichleay  formula  method 
and  its  shortcomings  have  been  provided.  Emphasis  on  utilizing  other  methods  of 
calculating  these  damages  to  the  contractor  as  well  as  situation  specific  modifications  of 
the  Eichleay  formula  itself  are  also  included.  Conclusions  were  drawn  from  the  data  that 
identify  significant  strengths  and  weaknesses  among  these  common  place  case  situations. 
Recommendations  were  made  for  future  possible  improvements  regarding  the  recognition 
and  avoidance  of  potential  claims  by  contractors. 

The  target  audience  of  this  report  is  the  junior  construction  project  manager 
(Naval  Civil  Engineer  Corps  officer/civilian  government  personnel)  and  is  to  be  utilized  as 
a  guide  in  the  NAVFACENGCOM  construction  organization  atmosphere  for  calculating 
legitimate  contractor's  unabsorbed  home  office  overhead  expense  for  a  government  caused 
suqjention,  delay,  or  disruption  to  the  contract  performance. 
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QUALIFICATIONS  OF  A  NAVAL  OITFICER 


It  is  by  no  means  enough  that  an  officer  of  tiie  Navy  should  be  a  capable  mariner. 
He  must  be  diat,  of  course,  but  also  a  great  deal  more.  He  should  be  as  well  a 
gentleman  of  liberal  education,  refined  manners,  punctilious  courtesy,  and  the 
nicest  sense  of  personal  honor. 

He  should  be  die  soul  of  tact,  patience,  justice,  firmness,  and  charity.  No 
meritorious  act  of  a  subordinate  should  escape  his  attention  or  be  left  to  pass 
without  its  reward,  even  if  the  reward  is  only  a  word  of  approval.  Conversely,  he 
should  not  be  blind  to  a  single  fault  in  any  subordinate,  diough,  at  the  same  time, 
he  should  be  quick  and  unfailing  to  distinguish  error  firom  malice,  dioughdessness 
firmn  incompetency,  and  well  meant  shortcoming  fi'om  heedless  or  stupid  blunder. 


based  on  the  letters  of  John  Paul  Jones 
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CHAPTERl 


INTRODUCTION 

On  t  given  business  day,  diere  are  undoubtedly  tens  or  hundreds  of 
Eidileay  unabsoibed  hcnne  office  overhead  formula  claims  poiding  in  litigation 
Sitnations  around  die  country  [Mohn,  Civil  Engineoing,  1990].  Blindly  relying  on 
diis  fonnula  may  bring  umealistic  and  impractical  views  of  the  formula's  outcome, 
many  of  which  are  far  too  often  exaggerated  and  illegitimate. 

In  diis  era  of  financial  austerity,  die  armed  forces  are  facing  challenges  to 
maiirtain  operational  readiness  with  fewer  personnel  and  leaner  operating  capital 
due  to  dumking  defense  budgets.  One  way  to  optimize  diese  precious  and  limited 
resources  is  the  efficient  and  effective  use  of  construction  funds  and  personnel  in 
Naval  Facilities  Engineering  Command  (NAVFACENGCOM)  construction 
administration. 


A.  Background 

The  Navy's  authorized  and  mandated  agency  authority  for  construction 
contracting,  die  Naval  Facilities  Engineering  Command  (NAVFACENGCOM)  is 
headquartered  in  Alexandria,  Virginia.  It  is  comprised  of  over  1,450  naval  officers 
and  22,000  civilians  located  throughout  the  world. 

NAVFACENGCOM  provides  all  construction,  engineering,  and  public 
works  administration  and  service  requirements  for  its  personnel  and  tenants 
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tfnoQi^  a  ^tetailed  chain  of  construction  administration  personnel  [U.S.  Navy, 
CECOS.  Basic  Qualification.  1989]. 

la  fiscal  year  1993  (01  Oct  92  -  30  Sep  93).  die  Nava!  Facilities 
Engineering  Conunand  awarded  over  16.S00  construction  and  public  works  related 
contracts  totaling  over  $1.6  billioiL  fii  contrast,  as  of  30  October  1993. 
NAVFACENGCOM  had  a  total  of  518  active  claims  pending  widi  die  Armed 
Services  Board  of  Contract  Appeals  (ASBCA)  for  a  total  of  over  $594  million. 
Because  of  die  dispersed  nature  of  these  claims  and  the  varioin:  subcatagories 
involved,  diis  report  will  focus  on  the  nature  of  contractor's  indirect  home  office 
overiiead  calculations  resulting  fi'om  government  caused  construction  delays 
primarily  utilizing  die  Eichleay  method  of  pricing. 


B.  Problem  Statement 

Naval  officers  assigned  to  contract  administration  positions  are  required  to 
administer  construction  and  construction  related  projects  or  services  relatively 
early  in  their  career  compared  to  their  civilian  counterparts.  Some  are  afforded 
finmal  training  in  contract  administration,  while  others  must  rely  on  in-house  or 
on-the-job  training  fiom  other  experienced  personnel  to  gain  required  skills. 
Tnadefflate  construction  administration  skills  and  knowledge  may  result  in  poorly 
executed  ccmstruction  jnojects.  This  may  possibly  lead  to  increased  cost  and  time 
required  to  complete  die  woik. 

Because  of  die  litigious  nature  of  the  construction  industry  today,  the 
construction  administrator  and  die  contractor  should  focus  on  a  fair  and  equitable 
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conqicnsation  to  the  contracted  for  damages  resulting  from  die  govonmenf  s  delay 
in  die  construction  progress.  One  form  of  damages  is  the  contractor's  home  office 
overhead  expenses  that  were  not  absorbed  during  the  delay  process.  Claim 
cemditions  undermine  all  professional  relationships,  contributing  to  distrust  and 
frustration.  The  results  often  include  unnecessary  cost  overruns  and  spiraling 
litigation  expenses  [Mohn,  Civil  Engineering,  1990]. 

As  with  any  complicated  approach,  no  one  approach  will  be  the  answer  that 
satisfies  everyone.  The  focus  of  this  report  will  be  the  ever  tried  Eichleay  method 
of  calculating  diese  unabsorbed  home  office  overhead  costs. 


C.  Scope 

Because  of  the  breaddi  of  possible  litigation  and  highly  controversial  issues 
in  die  Navy's  construction  industry  today,  this  report  will  be  confined  to  the 
examination  of  the  Eichleay  method  of  calculating  contractor's  home  office 
overhead  expenses  during  government  caused  construction  delays.  This  report 
will  acknowledge  other  methods  of  calculating  diis  specific  type  of  damage  to  the 
contractor  and  will  provide  an  analysis  and  observation  of  various  methods  utilized 
today  in  die  construction  industry. 

Specifically,  this  report  will: 

♦  Address  the  Eichleay  method  as  well  as  appraise  other  methods  of 
analysis. 
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♦  Identify  major  assumptions  and  criticisms  involving  the  Eichleay 

mediod. 

♦  Rraearch  analysis  of  mediods  employed  by  tbe  construction 

industiy. 

♦  Identify  beneficial  construction  administration  courses  currently 

offered  in  the  Navy. 

♦  Make  cost-effective  recommendations  to  improve  the 

administration  of  this  potential  claim  situation. 

D.  Approach 

There  are  three  major  areas  of  effort  detailed  in  this  report.  These  are  to 
evaluate  and  analyze  die  varimis  methods  available  to  calculate  contractor's  home 
ofiBce  overiiead  damages  as  a  result  of  government  (owner)  caused  construction 
delays;  to  research  iimovative  and  cost-saving  calculation  methods  utilized  by  the 
construction  industiy  that  can  be  incorporated  into  the  construction  administration 
training  programs;  and  to  recommend  cost-effective  measures  to  improve  training 
for  contract  administration  personnel. 

Current  litigated  cases  involving  die  calculation  of  contractor's  home  office 
overhead  damages  as  a  result  of  government  (owner)  caused  delays  were 
documented  to  analyze  die  chosen  method  utilized  or  modified.  A  comparison  of 
die  awarded  damages  versus  the  original  claimed  amount  is  also  provided  to 
illustrate  the  often  over  emphasized  nature  of  the  damages  involved. 


A  litentnre  review  examined  die  calculation  mediods  commonly  employed 
by  die  Navy  and  die  constructimi  industiy  for  such  damages  claims.  The  goal  was 
to  identify  cost-effective  constniction  administration  tools,  techniques  and 
guidance  diat  can  be  employed  by  die  young  construction  contract  administrator; 
be  it  civilian  or  Navy  Civil  Engineer  Corps  officer  alike. 

E.  Problem  Structure 

The  first  question  diis  report  will  address  is:  What  is  imabsorbed  home 
office  overhead  and,  what  are  the  current  methods  of  calculating  contractor's  home 
office  oveihead  damages  as  a  result  of  an  owner  generated  delay  in  the 
construction?  This  question  will  evaluate  the  various  methods  available,  the 
mediods  diat  have  been  tried  tirre  and  again,  the  Eichleay  method,  and  the  specific 
details  regarding  each  of  these  methods. 

The  second  question  is:  What  are  the  major  assumptions  and  concerns 
related  to  the  Eichleay  method  of  calculating  contractor's  home  office  overhead 
damages  as  a  result  of  owner  caused  construction  delays?  This  will  be  answered 
through  research  involving  litigated  cases  as  current  as  June  1994  while  looking  at 
tile  long  history  of  the  Eichleay  method.  A  recent  challenge  to  the  Eichleay 
metiiod  was  highlighted  to  indicate  current  approaches  to  the  problem  of  the 
Eidileay  workhorse  formula  in  the  industry  today  as  and  accurate  measure  of 
indirect  contract  cost  in  terms  of  a  claim  for  delay  damages  that  are  excusable  and 
compensable  (Capital  Electric  vs.  U.S.,  729  F2d  743,  746-747  [C.A.F.C.  1984]). 

The  tiiird  and  last  question  is:  How  can  we  provide  better  training  and 
knowledge  within  current  time  and  budget  constraints?  This  will  be  answered 
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through  an  analysis  of  current  Navy  training  courses  in  construction  administration 
as  well  as  applicable  training  methods  utilized  in  die  construction  industry.  The 
recommendations  in  this  report  will  be  most  effective  if  they  are  cost  effective, 
pertinent  to  contract  administration,  and  capable  of  being  implemented  in  a  timely 
and  productive  manner. 


CHAPTERH 


NA W  CONSTRUCTION 
CONTRACT  ADMINISTRATION 


Laws  and  Regulations  give  contracting  audiority  to  agency  heads, 
including  the  Secretaiy  of  die  Navy.  The  Secretary  has  established  several 
of  diese  "contracting  activities",  one  of  which  is  die  Naval  Facilities 
Engineering  Command  (NAVFACENGCOM).  NAVFACENGCOM  is 
headquartered  in  Alexandria,  Virginia  and  comprised  of  over  1,450  naval 
officers  and  22,000  civilians  located  at  various  installations  throughout  die 
world. 


Figure  2.1  NAVFACENGCOM  Organization 


The  oiganizadon  headquarters  is  supported  by  ten  separate 
Engineering  Field  Divisions/Activities  (EFD's/EFA's)  located  throughout 
die  United  States.  These  EFA's  and  EFD's  provide  a  supervisory  role  to 
each  individual  field  office  as  illustrated  in  Figure  2. 1, 
NAVFACENGCOM  Organization. 

NAVFACENGCOM  appoints  "Contracting  Officers"  who  have 
contracting  authority  and  responsibility,  ultimately  to  the  Conunanding 
Officer,  NAVFACENGCOM.  These  Contracting  Officers  enter  into, 
administer  and  terminate  contracts.  They  are  responsible  for  ensuring 
performance  of  all  necessary  actions  for  effective  contracting.  Only 
Contracting  Officers  are  authorized  to  enter  into,  modify  or  terminate 
contracts.  The  Contracting  Officer  (GS-1 102  and  CEC  Officers)  must  be 
warranted  (SF  1402). 

Contracting  Officers  are  located  in  various  contracting  field  offices 
diat  provide  construction  as  well  as  service  needs.  These  various  areas 
include: 

♦  Naval  Supply  Centers, 

♦  NAVFACENGCOM  Engineering  Field  Divisions/Field 

Activities, 

♦  Public  Works  Centers  (PWC's)  and  Officer  in  Charge  of 

Construction  (OICC)  Offices, 

♦  and  various  activities  in  Supply  Departments  and  Public 

Works  Departments  (PWD's). 


The  OICC  staffs  are  the  supporting  activities  for  tfie  Resident  Offico- 
in  Qiatge  of  Construction  (ROICC)  activity  field  offices.  These  "field 
offices"  are  located  at  most  naval  installations  dnoughout  the  United  States 
and  die  world.  Field  offices  are  generally  lead  by  a  senior  officer  depicted 
as  die  Resident  Officer  in  Charge  of  Construction.  Figure  2.2,  Typical 
ROICC  Office  Organization,  illustrates  diis  organization. 


Figure  2.2  -  Typical  ROICC  Organization 


Figure  2.2  illustrates  a  simplistic  version  of  a  typical  ROICC  staff. 
New  procurement  regulations  have  mandated  very  distinct  and  separate 
procurement  and  engineering  fimctions  that  are  simplified  in  this 
illustration. 

The  size  and  seniority  of  the  ROICC  staff  is  dependent  upon  the 
scope  of  contracting  responsibility  and  volume.  Generally,  the  ROICC  is  a 
Navy  commander  or  lieutenant  commander  with  a  civilian  GS-12/13 
deputy.  The  contract  and  procurement  specialists,  as  well  as  the  project 


engiiieers,  are  generally  GS-S  throng  GS-12  ranks.  The  project  managers, 
tile  target  audience  of  tiiis  report,  are  typically  junior  officers,  ensign  to 
lieutenant,  witii  limited  eiqieiience  in  the  contracting  field  and  contract 
administration  skills. 

In  fiscal  year  1993  (01  October  1992  -  30  September  1993)  the 
Naval  Facilities  Engineering  Command  (NAVFACENGCOM)  awarded 
16,585  construction  and  public  works  related  contracts  totaling  over  $1.6 
billion.  These  awards  were  distributed  among  the  various  divisions 
mentioned  earlier  and  illustrated  in  Figure  2.1. 


CHAPTERm 


HOME  OFFICE  OVERHEAD  AND 
CALCULATION  METHODS 

Various  pridng  n^tfiods  for  calculatiiig  unabsorbed  home  office  overhead 
ej^ensM  cunendy  exist  in  the  construction  litigation  process  today 
[Caipenter/Cushman,  1990].  The  Eichleay  mediod  is  the  most  frequently  utilized 
in  the  industry.  This  chiqiter  will  provide  an  explanation  of  unabsorbed  home 
office  overhead,  the  unabsorbed  home  office  overhead  theory,  alternative  mediods 
of  corrqratation  and  analysis  of  calculating  home  office  overhead  expense,  as  well 
as  the  most  common  Eichleay  method  of  computing  die  value  of  the  unabsorbed 
home  office  overhead  costs. 

A.  Unabsorbed  Home  Office  Overhead 

The  costs  of  delays  can  involve  many  elements.  Naturally,  when  a 
ctmtractor  is  delved,  direct  costs  are  affected.  However,  a  contractor’s  efficiency, 
construction  schedule,  various  impact  costs,  available  favorable  weather  days,  and 
home  office  overhead  eiqienses  may  also  be  affected  [Carpenter/Cushman,  1990]. 

Wtoi  a  delay  causes  contractors  to  be  shut  down  or  turn  idle  for  a  period  of 
time,  fbced  ovohead  as  well  as  general  and  administrative  expenses  continue  to  be 
incmied.  However,  tiie  amount  of  direct  costs  to  which  tiiese  expenses  can  be 
alh>cated  or  eiqiensed  is  reduced.  The  result  is  an  amount  of  overhead  that  is 
unabsorbed,  which  can  be  allocated  to  tiiat  specific  delay.  In  delay  claims  against 
tile  fedoal  government,  tiie  contractor's  ri^t  to  recover  unabsorbed  home  office 
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overiiead  was  granted  and  awarded  in  Combs  v.  United  States  [103  Ct  CL  174, 
1945]. 


R  is  wdl  established  diat  home  ofEice  overhead  eiqienses  are  a  compensable 
ftiimgtit  of  damage.  Direct  billings  in  die  time  period  during  ^^ch  diey  are 
antidpated  are  not  realized  when  a  crmstruction  project  is  delayed.  As  a  direct 
result  of  dus  delay,  hmne  office  overhead  is  said  to  be  unabsorbed.  However, 
diere  has  been  considerable  difficulty  in  determining  the  most  logical  mediod  of 
calcnlatiiig  such  expenses  or  costs  [Carpenter/Cushman,  1990]. 

Generally  speaking,  courts  do  not  have  sufficient  information  or  capability 
to  make  detailed  analysis  of  die  contractor's  overhead  makeup.  Consequently, 
unabsoibed  overiiead  is  usually  defined  by  application  of  a  formula.  These 
formulas  are  generally  only  rough  approximations  of  the  detailed  cost  impact  of 
the  unabsorbed  home  office  overhead  and  should  be  utilized  with  great  care  and 
caudoiL  Generally,  these  home  office  overhead  costs  caimot  be  easily  identified 
and  presented  as  part  of  a  claim.  This  should  not,  however,  preclude  the  recovery 
of  such  unabsorbed  home  office  overhead  in  accordance  widi  the  contractor's 
established  bidding  mediodology  and  cost  accounting  techniques 
[Carpenter/Cushman,  1990]. 

At  this  time  it  is  imperative  diat  a  differentiation  be  made  between 
imabsmbed  home  office  overhead  expense  and  extended  home  office  overhead 
mqiense.  Extended  overhead  expense  results  firom  die  realization  diat  additional 
work  is  perfmmed,  exceeding  die  original  scope  of  die  contract. 


m.  PMbwrbcd  Home  CMHceOverfaetd  Theory 


The  theoiy  of  unabsoibed  home  office  oveifaead  is  quite  simple  and  straight 
forward  [Catpenter/Cushman,  1990].  However,  diere  is  much  litigation  over 
udiedrar  foe  Eidilei^  formida  accurately  measures  indirect  contract  cost  in  terms 
of  a  claim  for  deliQr  damages  foat  are  excusable  and  compensable.  A  firm's 
numagement  makes  certain  decisions  as  to  what  home  office  costs  are  to  be 
incmred  in  foe  next  fiscal  period.  These  costs  are  based  upon  their  estimate  of  the 
volume  of  work  foat  can  be  accomplished  to  which  these  overall  management 
cjqpenses  can  be  charged  and  properly  allocated. 

As  an  example,  a  firm  anticipates  it  will  accomplishes  a  larger  volume  of 
business  in  foe  next  fiscal  period.  They  foen  hire  additional  home  office  support 
personnel  such  as  bookkeepers,  time  keepers,  and  additional  computer  hardware 
systems  to  process  this  additional  volume.  The  field  activities,  foerefore,  must 
now  absorb  fois  additional  home  office  expense  during  the  course  of  foe  fiscal 
period.  If  foe  anticipated  and  planned  activity  or  construction  work  does  not  occur 
because  of  a  delay  or  a  suspension  of  work,  foese  home  office  expenses  are 
foerefcHv  unabsoibed.  They  should  be  paid  by  the  owner  as  a  compensable  delay 
in  foe  form  of  an  equitable  adjustment  to  foe  contract.  The  theory  pivots  around 
foe  concept  of  a  contractor's  inability  to  absorb  its  home  office  oveifaead  costs  as 
planned  because  foe  stq>porting  field  activity  could  not  continue. 

Contractors  utilize  various  methods  in  bidding  their  home  office  costs  on 
major  construction  projects.  Many  contractors  simply  bid  their  home  office 
e3q[)enses  as  part  of  a  standard  company  bid  markup  on  estimated  direct  costs, 
nfaile  others  have  a  separate  home  office  overhead  rate  which  is  applied  to  total 


eftimitcd  dkcct  contnct  costs.  These  rates  are  then  usually  adjusted  periodically 
based  on  overall,  con^Muiyowide  home  office  expenses  [Caipenter/Cushman, 
1990]. 


Some  contractors  bid  home  office  ov^head  expenses  primarily  as  a 
fimcdon  of  time,  udule  others  subjectively  bid  some  dollar  amount  for  home  office 
eiqiiease  as  well  as  jvofit  based  on  a  perception  of  what  it  takes  to  win  a  contract. 
Because  of  this  lade  of  uniformity  in  tire  construction  industry,  tire  amount  of 
iMune  of^  er^ense  vdiich  should  be  recovered  as  part  of  a  typical  change  order 
modificatiem  to  the  contract  is  always  difficult  at  best  to  resolve  and  provide  a 
win-win  situation.  Therefore,  the  contractor’s  metiiod  of  bidding  and  calculating 
home  office  ejqrenses  should  always  be  considered  and  integral  criteria  when 
evaluating  tiie  reasonableness  of  a  home  office  overhead  claim  resulting  from  a 
justifiable  and  compensable  delay  to  that  sud  contract. 

Regardless  of  how  contractors  bid  and  compute  their  home  office  overhead 
costs,  it  can  be  said  that  overhead  is  a  function  of  time  ratiier  than  prime  cost 
[Carpenter/Cushman,  1990].  An  example  in  point.  A  $100,000  contract  of  an 
original  cooqrletion  period  of  four  years  will  more  tiian  likely  require  a  larger 
percentage  of  tire  company's  home  office  expense  than  say  a  $200,000  contract 
witii  a  contract  completion  period  of  one  year. 

Contract  documents  do  not  usually  define  how  overhead  is  to  be  recovered 
on  deli^  claims.  Owners/owner's  agents  and  designers  negotiating  the  amount  to 
uhidi  a  contractor  is  entitled  for  overhead  are  likely  to  rely  on  the  maximum 
percenti^  fiv  change  order  overhead  in  tire  contract  documents  which  the 
contractor  has  impUedly  accepted  by  signing  tire  contract.  In  otiier  cases, 


IS 


kowever,  owmef/owiiei's  agents  and  designors  may  ny  to  restrict  the  overhead 
aDowance  to  die  percoitage  of  the  prime  i^ch  diat  the  contractor  utilized  in 

tuning  die  origmal  contract  price.  This  spears  logical  since  the  contractor 
qiparenti^  accepted  that  percentage  as  adequate  conqiensation  to  cover  the 
overhead  attributable  to  diat  project  when  it  applied  the  overhead  to  its  bid  in  die 
first  place.  However,  these  methods  of  determining  an  equitable  home  office 
overhead  allowance  may  be  imrealisdc  in  settling  delay  claim  issues.  This  is 
because  the  percentages  used  relate  only  to  prime  costs  and  are  unrelated  to  die 
time  element  of  the  situation  which  is  so  critical  in  determining  the  overhead  in  the 
first  place  [Carpenter/Cushman,  1990]. 

For  example,  in  bidding  a  project  with  $500,000  of  prime  or  direct  costs 
which  is  to  be  completed  in  two  years,  the  contractor  determines  that  a  15  percent 
markup  on  the  inime  or  direct  costs  is  adequate  for  home  office  overhead  expense. 
This  would  equate  to  $37,500  per  year  of  performance  for  home  office  overhead 
expense.  Assume,  however,  that  the  prime  or  direct  costs  for  which  the  owner 
eventually  acknowledges  through  change  order  modifications  totals  $600,000  and 
requires  an  additional  year  to  perform,  extending  the  contract  completion  now  to 
tium  yean.  If  the  owner  pays  only  15  percent  on  the  additional  $100,000  of 
bilateral  agreed  work,  the  contractor  recovers  only  $15,000  for  the  additional 
overhead  eiqpoise,  or  half  of  the  annual  overhead  expense  calculated  in  its  bid  in 
the  tiiird  year.  Settlement  of  home  office  overiiead  claims  in  delay  damage 
situations  based  on  a  quick  percentage  metiiod  illustrated  above  may  result  in  a 
devastating  loss  on  projects  tiiat  encounter  that  delay.  Therefore,  in  presenting 
tiiese  unabsoibed  costs,  tire  pricing  metiiodoiogy  must  be  one  of  the  first  items 
ctmsidaed  in  pursuit  of  tiiese  delay  damages. 
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C  ElcMcav  Method  Ahcrwativts  for  Untbiorbed  Home  Office  Overhead 

Cttolitoi 

Various  pridng  mediods  for  calculatmg  unabsoibed  home  office  overhead 
expense  currently  exist  in  the  construction  litigation  process  today.  The  Eichleay 
mediod  is  die  most  fiequoitly  utilized  in  die  industry.  This  section  will  provide  an 
anal^nns  of  die  Eichlei^  mediod  of  cmnputing  die  value  of  die  unabsorbed  home 
office  overiiead  costs,  as  well  as  providing  odier  computation  and  analysis 
mediods  available  in  die  construction  industry. 

Formal  training  offered  at  die  Naval  Facilities  Contract  Training  Center 
(NCTC)  and  die  Civil  Engineer  Corps  Officer  School  (CECOS),  both  located  in 
Port  Hueneme,  California  demonstrate  three  mediods  of  calculating  unabsorbed 
home  office  overhead  expense.  They  include  the  percentage  (NAVFACENGCOM 
standard  and  calculated),  Eichleay  (or  per  day/per  diem) ,  and  advance  agreement 
mdhods  [U.S.  Navy,  CECOS,  Basic  Qualification,  1989]. 

The  NAVFACENGCOM  alternates  or  standard  overhead  procedure  for 
indirect  costs  for  construction  contracts  is  a  mediod  for  which  the  modification  to 
die  contract  is  under  $500,000  and  where  die  value  of  the  construction  and  time 
hmdved  in  performance  are  proportionate  to  each  odier.  If  this  situation  arises, 
die  following  may  be  used  in  lieu  of  requiring  the  contractor  to  submit  a  detailed 
breakdown  of  overhead: 

♦  Field  overhead  =  10  %  x  direct  costs 

♦  Contractor  overhead  on  sobs  =  S  %  of  subs  price 

♦  Home  office  oveihead  =  3  %  of  prime's  field  cost 


♦  Or  ntes  established  by  tcafrentDCAA  audit  for  lliat 


particular  anopany. 


bi  diis  one  must  cousin  udiedier  diese  percentages  are  fur  and 

rwttOMMe  before  allowing  as  setdement  in  the  delay  issue.  To  avoid  possible 
dq^iadioii,  diis  in^od  should  not  be  used  if  a  contractor  itemizes  any  cost  diat 
woiddnonnally  be  ccmsidered  overhead  [P-68  IS.SOOOc)]. 


Whenever  a  contractor  requests  a  contract  price  adjustment  exceeding 
SS00,000  the  contracting  ofiBcer  shall  prompdy  (whether  in  agreement  on 
entitlanent  or  not)  request  Defense  Contracting  Audit  Agency  (DCAA)  to  perform 
an  audit  on  die  entire  proposal,  direct  costs,  as  well  as  die  overiiead  costs. 
However,  an  audit  requirement  may  be  waived  by  a  Level  I  Contracting  Officer  if 
the  ccmtractor  does  not  desire  an  audit  for  that  pardculu  change  to  the  contract 
[FAR  52.214-26  "Audit  -  Sealed  Bidding"]. 


The  "normal"  NAVFACENGCOM  procedure,  or  Eichleay  (per  day/per 
diem)  mi^  also  be  employed  [FAR  3 1.203].  The  conditions  for  this  method  are: 

♦  The  modification  is  under  $500,000, 

♦  The  contractor  decides  not  to  go  widi  die 

NAVFACENGCOM  standud  percentages, 

♦  and  die  contractor  does  not  have  a  current  DCAA  audit. 


H  die  above  conditions  are  met,  then  the  contractor  must  itemize  all  of  its 
indtieet  costs  (home  and  field)  as  well  as  die  direct  costs  involved.  The 
c(»iracting  officer  dioi  must  critique  each  item  to  determine  which  are  allocable. 
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alkfwalile,  nd  leasooaMe  u  t  film  step  in  applying  fair  and  reasonable  indirect 
coats  to  die  particular  modification  at  hand. 

NAVFACENGCOM  states  tiiat  tiie  government  position  is  to  not  alternate 
between  die  percentage  method  and  die  Eichleay  (per  diem  or  per  day)  mediod 
deKtibed  above.  NAVFACENGCOM  staUs  that  the  standard  or  alternates 
pereeMage  meUtad  is  Ute  normal  mOkod  of  choice,  ndtile  falling  back  on  the 
^thlet^  method  die  standard  or  attemate  pa-centages  are  not  accqitable  to 
die  parties  [U.S.  Navy,  CECOS,  Basic  Qualification,  1989]. 

NAVFACENGCOM  also  states  diat  when  utilized  consistentiy  it  gives  fair 
results,  even  though  it  is  unfinroiable  to  the  contractor  when  die  work  takes  some 
time  to  con^lete  and  is  favorable  i^en  the  time  extension  is  minimal.  This 
observaticm  comes  from  the  fifict  duit  die  dmominator  in  die  equation  is  the  delay 
plus  die  original  contract  duration  in  calendar  days.  The  Eichleay  (per  day/per 
diem)  mediod  is  iq^opiiate  when  the  time  is  much  greater  dian  die  woric,  and 
sdien  diere  is  a  delay  or  idleness.  NAVFACENGCOM  frirdier  states  diat  diis  is 
easier  to  price  and  enforce  when  an  advance  agreement  is  made  concerning  the 
mediod  O’crcentages  and  per  day/per  diem)  of  determination  of  die  unabsorbed 
home  ofilce  overhead  expense  is  bilaterally  agreed  at  the  time  of  contract 
confotmance. 

These  advance  agreements  are  an  increasingly  popular  alternative  mediod 
diat  is  available  [FAR  31.109].  Federal  Acquisition  Regulation  (FAR)  31.105  (d) 
ermourages  die  use  of  advmce  agreements  for  home  office  overhead  as  well  as 
comdraction  equipment  calculations  and  rates  whenever  possible. 


Thew  advmce  •greementi  should  be: 

♦  n^cMiated  bdtMe  die  costs  are  inclined, 

♦  executed  by  both  parties,  and 

♦  documented  by  a  price  negotiation  memorandum. 


A  proposal  for  advance  agreement  including  oveibead  costs  must  contain 
die  certificate  at  DFARS  52.242-7003.  This  is  a  requirement  for  the  contractor  to 
certify  dud  die  overhead  costs  are  allowable. 


D.  Eichleav  Method 

The  most  fiequendy  utilized  formula  to  allocate  unabsoibed  home  office 
overhead  was  first  eiqilained  in  Appeal  of  EicMeqy  Corp  [ASBCA  5183,  60-2 
B.C.A  (CHH)  1  2688,  I960].  This  formula  computes  die  daily  amount  of 
ovohead  diat  the  contractor  would  have  charged  to  the  contract  had  diere  been  no 
delay  and  gives  die  contractor  the  amount  of  overhead  for  each  day  of  delay  that 
has  occurred  during  die  performance  of  die  contract.  The  Eichleay  formula  has 
been  depicted  as  illustrated  in  Figure  3. 1,  Eichleay  Mediod  Formula.  An  Eichleay 
fommla  exanqile  is  presented  in  Figure  3.2,  Eichleay  Mediod  Formula  Example. 

Aldiou^  die  Eichleay  qiproach  was  subject  to  intense  scrutiny  and  met 
widi  some  disfovw  in  die  late  1970's,  it  is  clear  today  diat  its  acceptance  in  the 
federal  and  state  courts  has  been  reaffirmed  and  bodi  scrutinized  once  again 
[Cepiud  Electric  Co.  v.  United  States,  729  F.2d  743  (Fed.  Cir.  1984].  It  is  also 
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Eichleay  Formula 

Stepl: 

Total  biUiagt  fiar  actual  ooBinct 
period  idlocable  to  the  oostiact 

Total  overhead  incurred  ^ 
during  contract  period 

Overhead 

allocaMeto 

theocmtract 

Slq>2: 

iUlgalilejBHifiid 
Actual  days  of 
oootiact  peifiamance 

Overhead  allocable  to 
contract  per  day 

Step  3: 

Daily  Cnitract  Overhead 

X  Days  of  Delay  *  Unabsoibed  Overhead 

Amount  Claimed 

Figure  3.1  -  Eichleay  Method  Formula 


Eichleay  Fonnula  Example 

Contract  amount 

Period  of  delay 

Contract  period 

Contract  period  (including  delay) 
Revenues  durii^  contract  period 
Overhead  during  contract  period 

-  $500,000 

«  30  calendar  days 
»  365  calendar  days 
»  395  calendar  days 
»  $5,000,000 

-  $1,000,000 

Step  1: 

isaom  .  .00% 
$5,000,000 

X  $1,000,000  $100,000 

Step  2: 

S100.000 

395  daendar  days 

S253/calendar  day 

Step  3: 

S253/calendar  day  x 

30  calendar  days  -  $7,590 

Figure  3.2  •  Eichleay  Mediod  Formula  Example 


now  generally  recognized  diat  die  use  of  the  Eichleay  method  does  not 
mtomaticaHy  flow  from  die  event  of  the  delay.  The  contractor  must  prove  that 
diere  was  a  "pure"  delay,  diat  he  suffered  an  actual  economic  impact,  and  that 
there  was  no  additional  work  available  during  the  period  of  die  delay  [George 
Hyman  Const  Co.  v.  Washington  Metro.  Area  Transit  Auth^  816  F.2d  753  (D.C. 
Cir.X  1987]. 

In  order  to  recover,  die  contractor  must  show  diat  he  necessarily  suffered 
actual  damage  because  of  the  nature  of  the  delay  made  it  impractical  for  him  either 
"to  undertake  die  performance  of  the  woric," ...  or  "to  [cut  back  on]  home  office 
personnel  or  facilities  [Eichleay  Corp.^  61-1 BCA  at  15, 1 17,  I960].  A  contractor 
genendly  meets  diis  requirement  by  demonstrating  diat  the  delay  was  sudden  and 
of  unpredictable  duration.  The  clarifying  litigated  case  regarding  this  point  is 
Cqpital  Electric  Co.  v.  United  States,  729  F.2d  743,  745-46  &  746  nn.  4-5  (Fed. 
Cir.  1984)  [George  Hyman  Const  Co.  v.  Washington  Metro.  Area  Transit  Auth,, 
816  F.2d  757  (D.C.  Cir.),  1987]  and  will  be  discussed  in  the  forthcoming  chapter 
of  diis  report.  One  court  even  rejected  the  use  of  Eichleay  even  though  the 
conqiletion  of  the  project  was  significantly  delayed;  most  of  the  contract  billings 
occurred  during  the  originally  scheduled  time  for  contract  performance  [Berely 
Indus.,  Inc.  v.  City  of  New  York,  45  N.Y.2d  683,  385  N.E.2d  281,  412  N.Y.S.2d 
589  1978]. 

When  a  contractor  has  suffered  a  loss  from  an  owner  delay,  the  application 
of  die  formula  is  basic  in  nature.  The  determination  and  calculation  of  the  contract 
billings  are  not  problematic,  nor  should  the  determination  of  the  total  delays  of 
performance  be  difficult  to  ascertain  and  compute.  The  critical  issue  and  source  of 
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most  scrattny  comes  from  frie  vay  makeup  of  the  total  oveihead  figure  fiiat  is  to 
be  utilized  in  tiie  i^lication  of  the  fonnula.  This  issue  mainly  arises  from  die 
allowability  and  applicability  of  oveihead  elements  to  the  oveihead  pool.  It  is 
sometinMS  even  aigued  at  lengdi  diat  fimdamentally  allowable  oveihead  elements 
must  be  fixed  and  not  variable  in  nature.  Often  in  claim  situations,  the  Eichleay 
cakulation  is  performed  incorrectly  or  only  in  part  correctly  and  yet  its  calculation 
and  nmthodologicai  problems  are  not  probed.  This  is  because  much  cross- 
examination  finy  is  vented  on  die  issue  of  whedier  or  not  the  fonnula  is  applicable 
while  litde  or  no  attention  is  paid  to  how  the  calculation  was  actually  performed. 


E.  Aiiowabilitv  and  Annlicabilitv  of  Overhead  Elements  to  the  Overhead  Pool 


In  federal  contracting,  such  as  that  with  die  Naval  Facilities  Engineering 
Command  (NAVFACENGCOM)  contracting,  the  Federal  Acquisition  Regulation 
(FAR)  specifically  provides  that  certain  elements  of  overhead  are  not  allowable 
costs,  and  diat  these  costs  should  be  eliminated  from  die  overiiead  pool  calculated 
by  die  contractor  [FAR  31.205].  These  elements  are  illustrated  in  Figure  3.3, 
Construction  Contract  Oveihead  Costs  (Partial  Listing).  The  Veterans 
Administration  Board  of  Contract  Appeals  addressed  these  issues  in  Salt  City 
Contractors,  Lft/ [VABCA  No.  1362,  80-2  B.C.A.  (CCH)  n  14,  713,  1980].  In  this 
case,  die  delayed  contractor  claimed  the  following  items  as  elements  of  home 
office  oveihead: 


♦  plans  and  blueprints, 

♦  woiko's' travel, 

♦  bid  bonds, 

♦  auto  expense, 

♦  cleaning  and  maintenance. 


♦  tools  and  supplies, 

♦  insurance, 

♦  depreciation, 

♦  advertising  and  promotion, 

♦  dues  and  subscriptions. 


-  .•■<1'  V-  r  . 

-  ‘  V?--f , 


wf*  -i-m. 


bdiract  Coils 


Hooie  Office 


NolAUowtble 


AUowsble 


Not  Allowable 


1.  OmCERSSALAKIES 

1.  aarnuBunoNS 

1.  FIELOSUPKHIT  1.  DIRECTCOSTS 

Z  ADMINCLEiUC  SALAS. 

Z  ENTERTAINMENT 

Z  CQCREP.  2.  H0ME0FnC£0.a 

Z  OFFICE  SENT/DEHtEC. 

3.  BAODEBTS 

3.  TIMEKEEPER 

4.  UIUITIES 

4.  ADVERTISINO 

4.  SITE  CLEANUP 

S.  OFFKXEQUmiENT 

(farbuMMi) 

3.  VEHICLE  F(»l  SUPER. 

«.  PAYSOLL 

3.  LEOALFEES 

(MdMBM) 

4.  EQUIP.  FOR  MATL  HANDLING 

7.  TRAVEL 

«.  DUPUCATIONCri' 

7.  FIELD  OFFICE 

Z  PURCHASINO 

FIEl.no.R 

8.  UnUTIES 

9.  EXreiNTINO 

9.  ACCESS  ROAD 

10.  ENOINEEiUNO  SERVICES 

10.  JANITORIAL 

11.  INSURANCE  (plMl/^riwi|wb) 

11.  OFFICE  SUPPLIES 

IZ  LABOR  RELATIONS 

13.  TRADE  COORDINATION 

13.  ADVERTISINO(fiir|Mopi*) 

13.  PAYROLL  TAXES  ON  JOB  O.H. 

14.  BIDiaNOCOSTS 

14.  SCHEDULINCAJPDATES 

13.  SUBCONTRACTS  FOR  TEMP.  FAC. 

1«.  BUILDERS  RISKAJABIUTY INSUR. 

17.  BONDS 

NoIk  TlwiiapHiHlIiilni.  Ut»  FAR  Art  31  fer  ilnwminilioii  cf  iMowiMe  com. 

Figure  3.3  -  Construction  Contract  Oveiliead  Costs  (Partial  List) 


♦  light  and  heat, 

♦  interest, 

♦  office  aq>ense, 

♦  officers  salaries, 

♦  telqihooe, 

♦  nCA  e]q>ense, 

♦  federal  unemployment, 

♦  and  sales  tax  expense. 


♦  penalties, 

♦  legal  and  accounting, 

♦  office  wages, 

♦  rent, 

♦  travel  and  entotainment, 

♦  state  unemployment, 

♦  state  disability. 


The  government  took  the  position  that  only  fixed  overheads  were  properly 
considered  and  sought  to  have  Eichleay  applied  to  only  the  following  elements  of 
die  ovefhead  pool:  depreciation,  utilities,  officers  salaries,  and  rent.  However,  the 
board  cmly  disallowed  die  inclusion  of  woikers*  travel,  travel  and  entertainment, 
advertising  and  promotion,  penalties,  interest,  and  donations,  noting: 


The  other  items  listed  as  home  office  overhead  expenses  are 
generally  allowable  when  reasonable.  The  burden  of  establishing  that  these 
are  not  reasonable  eiqienses  is  on  the  Government  (Bruce  Construction 
Corp.  etal  v.  United  States  [9  CCF  72,  235, 163  Ct  Cl.  97  (1963)].  No 
evidence  has  been  presented  by  die  Government,  nor  does  the  record 
odierwise  contain  evidence,  which  would  persuade  us  that  these  costs  were 
not  reasonable  expenses  incurred  in  the  normal  course  of  overall 
administration  of  [  the  contractor's]  business  [VABCA  No.  1362,  80-2 
B.C.A.  (CCH)  ^72,  561, 1980]. 


With  respect  to  the  issue  of  fixed  versus  variable  overhead  elements,  the 


board  stated: 


The  Eichleay  ftmnula,  in  detennining  an  average  daily  rate  of  home 
ofiEice  expense,  uses  die  total  hmne  office  expense  incurred  during  die 
contract  performance.  This  necessarily  includes  some  costs  which  may 
vary  during  die  period.  Even  those  costs  which  die  Government  defines  as 
"fixed”  costs  mi^  vary.  For  exanqile  die  rent  for  office  space  may 
inoease  ox  decrease,  and  utility  bills  certainly  vary,  but  diese  are  widiout 
question,  allowable  overhead  element  items.  It  is  generally  accepted  that 
die  Eichleay  formula  is  used  primarily  for  construction  contracts,  where 
there  is  an  assumption  that  almost  all  overhead  is  fixed,  rather  dian  variable, 
but  this  is  not  to  say  diat  overhead  costs  which  do  not  remain  constant  are 
to  be  excluded  solely  on  diat  basis  [VABCA  No.  1362,  80-2  B.C.A.  (CCH) 
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CHAPTER  IV 

CRITICISMS  OF  THE  EICHLEAY 
FORMULA  METHOD 

The  Eidileiiy  fionmila  medbod  is  die  mediod  most  commonly  utilized  and 
■ewtfiwiMed  in  tfie  Ihiited  States  coostmction  industiy  to  calculate  a  c(»itracto[*s 
in^KCt  home  office  ovahead  losses  msulting  from  owner-caused  construction 
ddays  {hfoim.  Civil  Engineering,  1990].  When  a  project  is  delayed  or  intemqited, 
the  contractor  may  ncn  be  working  to  full  ciq;>acity.  Aldiough  die  contractor  is 
nsualfy  woddng  on  odur  projects,  some  overhead  expense  will  be  expended  on 
diose  idle  frcilities  and  personnel.  The  Eichleay  formula  was  intended  to 
detemine  die  amount  of  damages  widi  respect  to  this  compensable  delay  regarding 
die  unabsmbed  home  office  overhead  costs. 

As  widi  any  conqilicated  problem,  no  one  approach  will  be  the  correct  or 
most  canect  answer  to  each  and  evoy  situation  diat  arises.  This  chapter  will 
address  questionable  assumptions  regarding  die  Eichleay  Mediod  as  well  as 
ImAiMiric  cases  and  decisions  since  die  biidi  of  the  Eichleay  formula  in  1960. 

A.  Questionable  Assumptions 

The  allocati<m  of  indirect  costs  is  usually  accomplished  utilizing  a 
certain  liase”,  fm  exanqile,  labor  cost,  contract  billings,  machine  hours,  or  a 
mbmIt  base.  The  Eidileay  formula  utilizes  contract  billings  as  a  base  in  the 
calculation  criteria  [Caipenter/Cushman,  1990].  A  ratio  of  die  base  for  a  specific 
imgect  to  die  total  base  for  all  (nrojects  is  utilized  to  allocate  die  indirect  costs. 


1iiiii«Be4t”dit(KpliQBMillng”  •  te  distiibated  coit  abtoibed  by  the  pngects 
|Cl^peMCluhlllll^  1990]. 

One  of  tfie  criticisiiu  of  the  Eidilety  f<»miila  is  Oiat  it  may  compensate  the 
ooBtfidor  for  imabsmbed  overhead  iMhedier  or  not  die  contractcMr's  ovediead  rate 
hM  iacicised  becmise  of  additicmal  basiness»  bad  management,  mr  decreased 
becanse  of  sitaations  diat  mi^  have  developed  independent  of  die  project  at  hand 
[Carpenter/Cnshman,  1990].  The  Eichlei^  formula  distorts  the  period  utilized  to 
cakiulate  die  daily  overhead  rate  because  it  includes  die  period  of  delay. 

Additionally,  die  actual  home  office  expense  included  in  the  Eichleay 
cakolation  does  not  necessarily  consider  die  intended  home  office  expense  which 
was  not  realized  as  a  result  of  the  delay.  Some  insist  diat  die  Eichleay  formula 
should  take  into  account  die  actual  level  of  activity  on  the  project  during  the  delay 
period,  not  <mty  die  duration  of  die  delay.  Widiout  reference  to  diis  level  of 
activity  on  die  project,  die  claim  for  die  home  office  overhead  would  be  the  same 
undo*  Eichleity  \^edier  or  not  die  delayed  critical  work  represented  100  percent  or 
10  percent  of  die  project's  activity. 

Anumg  die  formula's  detractors  is  Air  Force  Major  David  G.  Anderson, 
vdio  is  one  of  the  few  audiorities  in  the  area  of  accounting-legal  audiority.  Major 
Anderson,  an  attorney,  CPA  and  certified  internal  auditor,  dnnonstrated  diat  the 
^ddeay  finmula  relies  on  six  questionable  assumptions: 

1)  A  proportional  relationship  exists  between  the  contract  billings 
and  fixed  indirect  costs. 


2)  die  indirect  cost  pool  or  btse  cloes  not  include  any  viriid)le 

indirect  costs, 

3)  dnrii^  die  del^,  die  contractor  does  not  peifiMm  any  woik  of 

value, 

4)  dre  contracts  had  been  working  at  full  ciqiacity  during  the  entire 

period  of  contract  performance, 

5)  die  deltas  effect  on  the  contract  is  die  same,  regardless  of  when 

die  delay  occurs,  and 

6)  die  period  of  die  contract  is  an  acceptable  base  period  for 

accumulating  fixed  indirect  costs. 

The  formula  does  not  make  adjustments  for  seasonal  woik  fluctuations, 
substituted  work  during  the  delays,  or  the  capacity  at  which  die  contractor  was 
wmking  before  any  delay  began.  In  his  doctoral  dissertation  (1988)  and  an 
American  Bar  Association  monogram  (1989),  Major  Anderson  showed  diat  die 
first  and  fifdi  assumptions  are  unsound  firom  an  accounting  point  of  view  because 
the  relationships  may  not  always  exist  in  die  simplified  form  diat  the  formula 
in^lies.  Major  Anderson  also  states  that  the  second,  third  and  fourth  require  a 
detailed  investigati<m  of  die  contractor's  activities,  involving  analysis  of  die  actual 
costing  methods  and  activity  levels  represented  during  die  delay  period.  When  all 
six  assumptions  are  satisfied,  the  formulas  results  in  under-recovery.  When  one  or 
more  assumptions  are  not  satisfied,  it  results  in  overcompensation  of  the  contractor 
[Mohn,  Civil  Engineeriiig,  1990]. 

B.  Landmark  Challenges  and  Case  Decisions 


Appeal  of  Eichleay  Corp 
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The  Imtfi  oi  ^  Eichleny  fonmila  mediod  of  calculatmg  unabsofbed  home 
office  overiiead  wis  in  Appeal  of  Eichleqy  Corp  [ASBCA  5183,  60-2  B.C.A. 
(CCn)  f  2688,  I960].  The  Aimed  Services  Board  of  Contract  Appeals  (ASBCA) 
devised  a  daify  rate  fonnula  to  estimate  home  office  overhead.  The  board  stated 
diat  die  contractor  need  not  prove  a  specific  amount  of  ovofaead,  but  that  a  need 
coi^  to  assert  a  fiur  allocation  to  compensate  for  government  delays  which  caused 
die  snqjiensimi  of  the  woik.  The  formula  was  viewed  by  the  ASBCA  as  the  best 
way  to  allocate  home  office  overhead  incurred  during  a  suspension  of  work  when 
it  was  not  practical  for  die  contractor  to  undertake  performance  of  other  woric 
adiich  might  have  absorbed  those  costs  [The  Bureau  of  National  Affairs,  Inc., 
Federal  Contracts  Report,  58  FCR  17  dl8,  November  1992]. 

Bertey  Industries  Inc.  v.  City  of  New  York 

In  this  case  [45  N.Y.2nd  683,  385  N.E.2d  281,  412  N.Y.S.2d  589  (1978)], 
die  court  denied  the  use  of  die  Eichleay  formula  because  the  contractor  who  was 
promoting  it  failed  to  prove  that  any  expenses  included  in  the  overhead  category 
actually  increased  because  of  the  delay.  The  court  was  disturbed  that  the  Eichleay 
formula  {noduced  a  sum  diat  was  more  dian  all  die  odier  damages  claimed  by  the 
ccmtractor.  The  court  said  that  the  Eichleay  formula  produced  a  figure  widi 
"dumce  relationship  to  actual  damages".  However,  due  to  the  length  of  die  delay 
ar^  the  substantial  home  office  costs  involved,  it  is  not  surprising  that  the  Eichleay 
formnla  produced  such  a  large  result.  The  court  failed  to  recognize  that  protracted 
delays  result  in  sizable  overhead  damages  [Carpenter/Cushman,  1990]. 
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EUarte  Co.  k  UmEedStaUt 

This  Imdmaik  cfaaflcnge  case  [729.  F.2d  743  (Fed.  Cir.  1984)]  resulted  in 
(fee  fgectkn  dT  die  Gcneial  Service  Board  of  Contract  Appeak*  (GSBCA's) 
iiierticiii  diat  die  Eidileay  fiomuila  produced  a  result  dud  had  little  of  no 
idatiflHship  to  die  codractof's  actual  injury  and  held  that  a  ctmtractor  could 
recover  home  office  overhead  cosk  by  die  Eichleay  formula  mediod.  Later  cases 
have  folkiwed  diis  court  of  qipeals  decisioiL  This  was  in  disagreemmt  with  the 
cariier  QSBCA's  dedsion  of  one  year  prior  which  did  not  allow  the  use  of  die 
EkUeay  fimnula  to  calculate  unabsorbed  home  office  overhead  in  delay  claims 
[GSBCANo.  5316, 5317,  83-2  B.C.A.  (CCH)  f  16.  548  (1983)]. 

Kansas  Oty  Bridge  Co.  v.  Kansas  City  Structural  Steel  Co. 

Appeal  of  Savoy  Construction  Co. 

In  the  Betl^  and  Ciqiital  Electric  cases  the  courts  found  that  they  [courts] 
should  not  assume  dud  simply  because  a  inoject  is  delayed,  a  contractor  is  endded 
to  recovery  of  unabsorbed  overhead.  Other  courts  have  also  recognized  that 
enddement  to  increase  home  office  overhead  must  be  proved  before  any  formulas 
to  calculate  the  amourd  of  recovery  should  be  employed. 

In  die  Kansas  City  case  [317  S.W.2d  370  (Mo.  1958)].  die  courts  refused  to 
ipl^  an  Eichleay-type  calculation  v^en  evidence  was  lacking  that  the  delays  had 
caused  actual  misallocation  of  ovohead  expense.  Similarly  in  Savoy  Construction 
[ASBCA  Nos.  21218,  21925,  22300,  22336,  22691,  22763,  22915,  80-1  B.C.A. 
(CCH)  I  14,  392  (1980)]  a  claim  for  home  office  overhead  was  denied  because 
umkrabsoiption  or  overabsorption  of  die  home  office  overhead  by  die  contractor's 
odier  wofk  was  not  shown  by  die  contractor.  The  courts  looked  but  could  not  find 


h  «i0Mr  me  that  tee  was  proof  that  the  delay  caused  u  iuoease  <x 
wkatSktGitkgk  of  oveiiiead  eiqpense.  Misallocatioii  could  not  represent  a  damage 
unless  die  contractmr  would  have,  but  for  die  delay,  obtained  odier  wmk  sufficient 
to  have  absmbed  die  misallocated  overhead  expense.  The  necessary  element  to 
make  the  misallocable  overhead  recoverable  to  diese  courts  was  to  show  there 
were  other  jobs  available  v^ch  die  other  claimant  did  not  bid  on.  Anodm  way 
was  to  diow  diat  die  contractor  did  not  obtain  additional  jobs  because  claimants' 
resources  were  cmiunitted  to  the  subject  project  because  of  die  delay.  Generally 
^leaking,  fiuhire  to  show  diat  odier  work  was  not  available  results  in  no  recovery. 

Aldiough  overruling  die  GSBCA  in  the  court  of  appeals  in  the  Capital 
Electric  case,  the  courts  believed  diat  the  Kansas  City  and  Savoy  courts  are 
general^  correct  The  Federal  Circuit  suggests  that  one  could  recover  for 
unabsorbed  overhead  by  utilizing  the  Eichleay  formula  if  one  can  prove  that  its 
bonding  capacity  had  been  impaired  or  diat  it  had  been  unable  to  shift  its  work 
forces  to  other  existing  work.  The  court  of  appeals,  however,  rejected  the 
requirement  diat  die  contractor  must  prove  that  absent  die  delay,  the  contractor 
would  have  obtained  odier  work.  The  court  of  appeals  held  that  die  contractor 
iwed  only  to  prove  that  die  circumstances  of  the  delay  were  such  that  it  would  not 
have  been  "juactical  and  prudent"  for  the  contractor  to  remove  its  labor  and 
equqnnait  firom  die  delayed  project  site  to  perform  work  at  other  sites 
[Carpenter/Cushman,  1990]. 

The  "practical  and  prudent"  standard  is  a  relatively  easy  standard  to  meet. 
The  court  of  appeals  in  Capital  Electric  emphasized  that  "uncertainty  of  delays” 
would  make  it  imprudent  and  impractical  for  a  contractor  to  remove  its  forces  from 
a  delityed  project  If  die  contractor  had  obligated  itself  to  perform  a  new  project 
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3idiile  wattmg  for  foe  curroit  deli^  to  end.  without  knowing  wifo  certainty  whoi 
foe  current  deli^  would  cease,  it  could  suddenly  find  itself  obligated  to  pofonn 
bofo  pro^cts,  and  be  unable  to  do  so.  Therefore,  a  delay  almost  always  leads  to 
foe  uncertainty  which  makes  obtaining  other  wmk  imjmictical  and  iminudent  The 
unccttBin  duration  of  foe  deliQr  should  be  part  of  foe  contractor's  proof  Once  this 
evidence  is  submitted  showing  that  ofoer  woric  was  not  obtainable  and  thereby 
being  inqnudent  and  impractical,  foe  burden  proving  that  foe  delays  did  not 
damage  foe  contractor  now  rests  wifo  foe  owner. 

Southern  New  England  Contracting  Co.  v.  State 

In  agreement  wifo  foe  above  was  foe  case  of  Southern  New  England 
Contracting  Co.  v  State  [165  Conn.  644,  345  A.2d  550  (1974)],  It  was  found  that 
a  showing  of  lost  opportunity  was  not  required.  The  court  held  that  if  the 
cmitractor  could  prove  that  foe  delay  caused  an  increased  allocation  of  home  office 
overhead,  damages  could  flow  without  requiring  foe  contractor  to  specify  project 
ofqxntunities  lost  as  a  result  of  that  delay  issue  at  hand. 

Appeal  of  Abel  Contracting  Co. 

If  it  can  be  shown  that  foe  contractor  is  able  to  substitute  foe  work,  a 
reduction  in  foe  amount  of  claimed  underabsorbed  home  office  overhead  is  due  as 
was  in  foe  Appeal  of  Able  Contracting  Co..  In  this  case,  foe  government  was  only 
liable  fin:  one-half  of  foe  contractor's  home  office  overhead  during  the  period  of 
government-caused  delay.  Why?  Because  foe  government  was  able  to  show  that 
foe  contractor  was  able  to  perform  other  work  in  at  least  one  project  during  the 
deh^  poiod  alfoough  foey  made  no  effort  to  do  so  [Carpenter/Cushman,  1990]. 


Coolracton  may  avoid  die  problem  of  allocatiiig  imabsoibed  home  ofEice 
ovcriiead  1^  coding  variable  oveihead  costs  to  die  individual  projects  and  defining 
diat  oveiliead  on  dieir  bid  sheets.  This  is  in  lieu  of  the  sometime  utilized  "hoped- 
for”  type  of  income  markup  or  fee  assessment  Records  may  be  kept  i^ch 
accuratdy  attribute  die  contractm's  home  office  employees  time  and  expense  to 
specific  activities  and  inojects.  A  gain  in  oveihead  costing  may  be  realized  in 
today's  increasing  technological  advances  regarding  computer  hardware  and 
software. 

Regardless,  contractors  and  owners  (government)  are  advised  to  perform 
real  time  tracking  of  die  effects,  both  indirect  and  direct  of  a  government  caused 
delay.  Professional  overseeing  of  this  analysis  is  a  must  if  contractors  desire  to 
obtain  recoveries  to  which  they  are  entitled  while  at  the  same  time  restrict 
excessive  intrusion  into  their  daily  business  affairs  and  internal  financial  planning 
and  strategies.  The  government  may  then  provide  an  equitable  adjustment  to  the 
contract  diat  is  reasonable  and  allowable  assuming  the  conditions  that  merit  such 
an  adjustment  are  met 
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CHAPTERV 

OCmiAY  UTOIZED  IN 
TODAY’S  CONSTRUCTION  INDUSTRY 

tile  lu^oiy  of  Eidbleay  dates  back  some  34  years,  tiie  use  of  Eichleay 
Ibr  cakwlafwig  contiactor's  unabsoibed  and  extended  home  office  oveihead 
damages  as  a  result  of  government  caused  construction  deli^  will  continue  witii 
mndi  v^or  and  vitality  as  in  the  past.  To  inovide  a  broader  focus  on  the  use  of  the 
Eidileay  fonmila,  tiie  citations  below  include  tiie  Eichleay  formula  situations  in 
tile  extended  home  office  oveihead  situation.  The  landmark  challenges  and  case 
decisions  regarding  tiie  use  of  Eichleay  have  provided  a  track  record  of  victor 'cs 
and  losses  alike,  maity  of  vdiich  result  from  iminoper  utilization  and  justifiable 
situatimis;  rarely  firom  the  true  sense  of  pure  denial  in  proof  of  otiier  more 
"correct”  and  "jnecise"  metiiods  of  choice  such  as  tiie  percentage  metiiod  of 
calculation. 

This  section  provides  a  review  of  current  opinions,  litigation,  and  highlights 
of  various  claims,  qipeals,  and  decisions  from  tiie  litigation  and  court  systems 
available  to  each  sitnation.  The  representation  is  chronological. 

CRC  E^OerpriseSt  Inc.  v.  U.  S.  [CA  FC,  No.  91-5154,  20  Nov.  1992] 

The  Federal  Circuit  Court,  affirming  a  Claims  Court  decision,  declines  to 
exloid  availahiHty  of  the  Eichleay  formula  to  pure  contract  extensions,  finding  tiiat 
to  do  so  "would  likely  transfimn  use  of  the  formula  from  an  exception  to  a  rule." 
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"Where  no  element  of  uncertainty  is  inq)osed  on  die  contractor,  use  of  the 
Ekhleity  frnnmla  to  calculate  extended  home  office  overhead  is  not  permissible," 
die  CAFC  declared  "Such  a  limitaticm  on  the  use  of  die  Eichleay  formula  is 
reasonable  because,  after  all,  die  Eichleay  formula  only  roughly  approximates 
extended  home  office  overhead." 

In  its  1960  decision  in  Eichleay  Coip.,  the  ASBCA  devised  a  daily  rate 
formula  to  estimate  home  office  overhead.  The  board  stated  that  a  contractor  need 
not  prove  a  specific  amount  of  overhead,  but  rather  need  only  to  assert  a  fair 
allocation  to  compensate  for  government  delays  which  caused  the  suspension  of 
the  woih  in  the  first  place.  The  formula  was  viewed  by  the  ASBCA  as  the  best 
way  to  allocate  home  office  overhead  incurred  during  a  suspension  for  work  when 
it  was  not  practical  for  the  contractor  to  undertake  performance  of  other  work  that 
might  have  absorbed  diose  costs. 

In  die  present  case,  a  construction  contractor's  performance  period  was 
extended  by  the  Navy  on  several  occasions.  One  unilateral  modification  extended 
performance  for  24  days  and  allowed  $10,846  in  additional  direct  costs,  based  on  a 
fixed  percentage  mark-up  of  the  direct  cost  incurred.  Although  the  work  was  not 
suspended,  delayed,  or  disrupted,  the  parties  count  not  agree  on  compensation  for 
the  contractor’s  home  office  overhead,  giving  rise  to  the  claim. 

The  contractor  contended  that  use  of  the  Eichleay  formula  should  be 
permitted  in  any  instance  in  which  a  contract  modification  results  in  the  erosion  of 
direct  costs,  because  a  percentage  mark-up  of  the  decreased  additional  direct  costs 
will  not  allocate  a  fair  proportion  of  home  office  overhead  to  the  contract.  The 
Contracting  Officer  (CO)  denied  the  claim,  stating  that  the  Eichleay  formula  could 
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not  be  utilized  to  calculate  extended  home  office  oveihead  when  additional  woik, 
not  siU9>ensi(m  of  woik,  mctends  die  contract  performance  period.  The  contractor 
qniealed  to  the  Claims  court,  which  granted  summary  judgment  to  the 
government  The  contractor  then  appealed  to  the  Federal  Circuit  Court. 

"While  the  contractor  has  stated  diat  extended  home  office  oveihead 
ei^enses  would  not  be  calculated  using  the  Eichleay  formula  for  the  majority  of 
cmitract  extensions,  it  has  articulated  only  two  occasions  ^en  die  formula  would 
be  inappropriate",  the  Federal  Circuit  observed.  The  comt  pointed  out,  moreover, 
diat  die  contractor  had  offered  only  its  attorney's  argument,  with  no  empirical 
siqiporting  data,  to  support  contention  diat  die  formula  would  be  inapplicable  to 
die  majority  of  contract  extensions.  Radier,  it  appeared  likely  that  the  greater  part 
of  all  contract  modifications  would  qualify  for  die  Eichleay  formula  under  the 
contractoi's  view. 

The  court  found  that  the  "contractor  seeks  a  drastic  shift  in  the 
circumstances  which  the  Eichleay  formula  has  been  available  for,"  the  CAFC 
observed.  "We  decline  die  invitation  to  stand  availability  of  the  Eichleay  formula 
on  its  head.  The  raison  d'etre  of  Eichleay  requires  at  least  some  element  of 
uncertainty  arising  fi'om  a  suspension,  disruption,  or  delay  of  contract 
performance."  the  court  stressed.  Since  die  delays  are  sudden,  sporadic,  and  of 
uncertain  duration,  it  is  impractical  for  a  contractor  to  take  on  additional  other 
work.  In  contrast,  die  Federal  Circuit  Court  concluded  that  the  contractor  in  this 
case  negotiated  a  change  order  which  extended  contract  performance  for  a  brief 
known  period  of  time.  "Thus,  computation  of  extended  home  office  overhead 
using  an  estimated  daily  rate  is  an  extraordinary  remedy  which  is  specifically 
limited  to  contracts  affected  by  government  caused  suspensions,  disruptions,  and 


ddiytQfwQik.*  There  by,  llie^iped  was  denied  [IlieBiiretu  of  National 
A&in,  hie^  Federal  Contract  Report,  58  FCR 17  dl8, 02  Nov.  1992]. 

hi  sinumaiy  of  tiiis  case,  it  was  held  tiiat  tiie  court  properly  recognized  tiiat 
it  was  inqqprofaiate  to  use  tiie  Eichleay  formula  method  to  calculate  home  office 
overhead  for  contract  metensions.  This  decision  was  based  on  the  fact  tiiat 
adequate  compensation  for  overhead  eiqienses  may  usually  be  calculated  more 
precisely  using  a  fixed  percentage  formula  [The  New  York  Publishing  Company, 
The  Natimial  Law  Journal,  1 1  Jan.  1993]. 

KIrkham  Constructors  Inc.  v.  U.S.  [U.S.  FedCI,  No.  93-256C,  22  Nov. 

1993] 

This  claim  involved  two  requests  for  equitable  adjustments  (rea's);  one  for 
$133,745  for  "the  impact  on  unchanged  work  caused  by  tiie  numerous  Change 
Orders  issued  during  tiie  project,"  and  $104,903  for  "unabsorbed  home  office 
overhead  and  field  office  cost  caused  by  tiie  defective  specification  and  the  failure 
of  the  Government  to  provide  timely  direction." 

Where  contract  change  orders  clearly  state  tiiat  "no  agreement  can  be 
reached  regarding  tiie  contractor  claimed  costs  for  "extended  overhead"  and 
alleged  government  del^rs,"  the  amount  later  claimed  by  the  contractor  for  these 
costs  was  clearly  "in  dispute"  at  the  time  the  contractor  submitted  its  claim,  tiie 
U.S.  Court  of  Claims  ruled. 

Because  tiie  court  also  ruled  that  the  claim  did  not  fail  to  state  a  sum  certain 
merely  because  a  previous  proposal  requested  a  different  amount,  and  that  a 
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ccftificatioii  three  mondis  subsequent  to  Ae  claim  was  not  improper  because  it  did 
not  specifically  rrference  diat  claim,  it  denied  the  government's  motion  to  dismiss. 
The  contractor  (^>pealed  die  Gmtracting  Officer's  (CO's)  final  denial  decision  to 
die  ASBCA  where  dien  die  ASBCA  directed  die  Air  Force  to  issue  a  final 
decision,  but  none  has  been  rendered. 

The  court  eventual^  found  that  the  letters  were  not  treated  as  pricing 
proposals,  but  were  genuine  claims  for  increased  costs  and  diat  die  language  in  die 
diange  orders  also  indicated  duit  these  were  not  simply  pricing  proposals  [The 
Bureau  of  National  Affairs,  Inc.,  Federal  Contract  Report,  60  FCR  22  dl9, 13  Dec. 
1993]. 


Interne  General  Government  Contractors  Inc.  v.  West  [CA  FC,  No. 
92-1430,  precedential  opinion,  06  Dec.  1993] 

The  Federal  Circuit  held  that  when  a  contractor  meets  the  original  contract 
deadline  or  finishes  early  despite  government  delay,  it  may  recover  unabsorbed 
hmne  office  overhead  under  the  Eichleay  formula  only  under  three  conditions. 
The  crmtractor  must  show  that  fi-om  the  outset  of  the  contract  that  it: 

(1)  intended  to  complete  the  contract  early, 

(2)  had  the  capability  to  do  so,  and 

(3)  actually  would  have  completed  early,  but  for  die  government's 

actions. 

The  court  ruled  that  die  contractor's  proof  was  legally  insufficient  with  regard  to 
all  diree  elonents,  and  affirmed  the  ASBCA's  denial  of  the  claim  for 
reimbursement.  This  was  despite  the  ASBCA's  application  of  an  incorrect  legal 


ll■llldndcoaceflling”ttalldmgby''fopllIposesoftiwEichleayfo^  The 
ASBCA,  in  holding  diat  hiterstite  General  Govenunent  Contractors  Inc.  (IGGC) 
was  not  entitled  to  recover  alleged  unabsoibed  home  office  overhead  caused  by  die 
governmoif  s  delay  in  issuing  a  notice  to  inoceed,  found  that  IGGC  was  not  on 
standby  because  die  wmk  force  on  die  particular  contract  was  reassigned  to  otho* 
woilc  or  let  go. 

The  Federal  Circuit  Court  made  it  clear  diat  die  board  applied  the  wrong 
test  After  joard  issued  its  decision,  the  court  went  back  to  C.B.C.  Enterprises 
Inc.  V.  U.S.  [58  FCR  525] ,  and  clarified  the  applicable  test.  The  court  stated  that 
die  standby  test  focuses  not  on  die  idleness  of  the  contractor's  work  force  (either 
assigned  to  the  contract  or  the  total  work  force,  but  on  suspension  of  the  work  on 
the  contract).  The  board's  focus  on  the  fact  that  die  workers  assigned  to  the 
particular  contract  were  reassigned  or  let  go  confuses  die  issue  of  direct  costs 
caused  by  idle  workers  or  equipment  at  die  site  (not  claimed  in  this  case)  with  the 
indirect  costs  of  home  office  overhead  recoverable  under  Eichleay  (which  is  the 
sum  of  the  claim  in  diis  case).  The  application  of  the  Eichleay  formula  does  not 
require  that  the  contractor's  work  force  be  idle;  it  simply  requires  that  overhead 
be  unabsorbed  because  performance  of  the  contract  has  been  suspended  or 
significantly  interrupted  and  that  additional  contracts  are  unavailable  during  the 
delay  when  payment  for  the  suspended  contact  activity  would  have  supported  such 
overhead. 

The  court  found  diat  die  contractor's  evidence  was  legally  insufficient  to 
establish  any  of  die  diree  elements.  The  record  contained  no  pre-delay 
performance  schedule,  and  that  the  required  nexus  between  die  government  delay 
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nd  a  contiactor’s  fiuhire  to  cmnplete  peifonnance  at  some  unspecified  eariier  date 
caBBOt  be  shown  merely  by  l^potfaetical,  8fta*>the-fact  projections. 

In  tbe  "normal”  case,  die  delay  extends  performance  of  the  contract  beyond 
die  original  completion  period,  diereby  increasing  die  period  of  time  for  which 
ovobead  is  incuned.  hi  sudi  cases,  the  contractor  can  establish  proof  of  standby 
and  that  diere  was  an  inability  to  take  on  the  additional  work.  However,  the  court 
found  diat  such  a  presumption  does  not  qiply  in  cases  involving  early  or  on-time 
completions.  In  these  cases,  the  court  found  that  unabsorption  must  be  proven  via 
die  three  part  test  mentioned  earlier.  [The  Bureau  of  National  Affairs,  Inc.,  Federal 
Contract  Repmt,  60  FCR  23  dl5,  20  Dec.  1993]. 

Eurostyle  Inc,  v.  General  Services  Agency  (GSA)  [GSBCA,  No.  12084, 04 
Apr.  1994] 

The  General  Services  Board  of  Contract  Appeals  (GSBCA)  found  that  the 
Eichleay  formula  is  not  applicable  to  an  appeal  by  a  contractor  for  home  office 
oveihead  costs  attributable  to  a  contract  modification  that  added  work  and 
extended  die  time  since  there  was  no  decrease  in  die  contractor's  direct  costs.  In 
diis  case,  die  contractor's  direct  costs  increased,  not  decreased. 

As  stated  many  times  in  diis  report,  the  Eichleay  formula,  which  was 
established  by  die  Armed  Services  Board  of  Contract  Appeals  (ASBCA)  in 
Eichleay  Corp.,  ASBCA  No.  3183  (1960),  requires  that  the  following  calculations 
be  made: 

(1)  die  allocable  contract  overhead,  computed  by  multiplying  total 

oveihead  cost  incurred  during  the  contract  performance  period  by  the  ratio 


of  cooInKt  billings  daring  tile  delayed  coatnct  to  total  billings 
tiwoonmct  period, 

(2)  the  daily  contract  overiiead  rate,  computed  by  dividing  the 
allocable  contract  overhead  by  tiie  di^  of  contract  performance,  and 

(3)  the  amount  recoverable,  computed  by  mult^lying  the  daily 
contract  overhead  rate  by  the  diQrs  of  government  caused  delay. 

Eurostyle  was  delayed  in  performing  a  GSA  contract  to  renovate  office 
space.  Some  of  tiie  time  extensions  which  Eurostyle  sou^t  were  granted,  but  the 
Crmtracting  Officer  (CO)  did  not  apply  die  Eichleay  formula  in  determining  die 
amount  of  additional  overhead  to  be  paid.  Further,  Eurostyle  apparendy  did  not 
experience  any  suspension  or  slowdown  of  woih  in  connection  of  the  woric  in  the 
project 

Eurostyle  sought  reimbursement  of  $130,662  in  unabsorbed  home  office 
overhead.  The  CO  denied  the  claim,  prompting  an  appeal  to  the  GSBCA.  In 
Wickham  Contracting  Co.,  Inc.  v  Fischer  [CA  FC,  No.  93-1 146,  06  Jan.  94]  the 
Federal  Circuit  held  diat  the  Eichleay  formula,  and  not  a  "direcdy  attributable" 
percentage,  is  the  only  proper  method  to  be  used  in  calculating  unabsorbed  home 
office  overiiead  when  a  contractor  odierwise  satisfies  die  Eichleay  requirements. 
Moreover,  die  court  stated  that  the  contractor  could  not  expand  die  overhead  pool 
by  including  direct  costs,  especially  after  withdrawing  them. 

The  Wicldiam  court  affirmed  the  GSBCA's  decision  in  Wickham 
Contracting  Co.  GSBCA  No.  8675  (1992),  in  which  the  Board  declined  to  allow 
Widdiam  to  eiqiand  its  overiiead  pool  by  including  direct  costs,  and  rejected  the 
contractor's  claim  for  an  increased  delay  period  because  Wickham  failed  to  show 


ilwooM  have  finished  by  die  projected  eariy  date.  In  Wickham,  the  cowt 
pointed  oirt  dud  contractors  recover  dieir  direct  costs  allocable  to  die  costs  of  a 
contract  modification  and  dieir  indirect  costs,  dud  every  cost  is  on  or  die  odier,  and 
dud  unabsoibed  home  office  overhead  is  an  mdiiect  cost 

The  court  finnid  that  if  a  cost  is  direcdy  attributable  to  a  contract  then  it  is 
a  direct  cost  not  an  overhead  cost  Where,  as  in  diis  case,  the  government  and  a 
contractor  have  crmsisten^  treated  a  cost  as  overhead,  it  will  not  treat  die  expense 
as  direct  cost  and  order  reimbursement  Absent  a  contracting  officer  or  board 
dedsimi  denying  such  expenses  as  direct  costs,  the  court  would  find  itself  lacking 
jurisdiction. 

Wiclduun  had  argued  diat  since  80  percent  of  its  home  office  activity 
related  to  the  contract  dien  80  percent  of  die  home  office  costs  were  direcdy 
attributable  to  the  contract.  However,  the  court  pointed  out  that  the  contract  did 
not  cause  80  percent  of  die  home  office  costs,  since  Wickham  would  have  incurred 
die  costs  regardless  of  whether  it  undertook  die  contract.  The  court  stressed, 
"Wickham  fails  to  recognize  diat  a  cost  is  direcdy  attributable  to  a  contract  only 
when  die  cost  is  caused  by  die  contract.” 

The  GSBCA  in  diis  case  also  cites  the  Federal  Court’s  decision  in  C.B.C. 
Enterprises  v.  U,S.  [978  F.2d  669  (1992(  (58  FCR  525)]  which  held  that  the 
Eidde^r  formula  is  not  ^iplicable  to  extensions  of  contract  performance 
occaaoned  by  modifications  adding  work  to  be  performed.  The  court  also  stated 
diat  "die  deliQT  must  reduce  die  stream  of  direct  costs  in  the  contract"  for  the 
fcmula  to  be  appropriate. 


Tte  Fedenl  Ciicait  Coast  dcsiied  a  datm  for  recovny  under  die  Eidileay 
fijfniida  ndteie  die  claim  for  hmne  office  costs  arose  out  of  contract  pofonnance 
tnvdving  cmtinuous  original  and  additional  dianges  or  wcnk  radier  than  a 
Sttt^ieasioD  or  hiatus  in  performance  idiich  would  affect  direct  costs  [Community 
HeaHr^  A  Plumbing  Co.  v.  Kelso  [  987  F.2d  1575  (1993)]].  These  are  the  facts 
also  in  diis  case  in  point  This  court  also  cited  the  Interstate  General  Government 
Contractors  Inc.  v.  U.S.  [12  F.3d  1053  (1993)  (60  FCR  638)]  in  which  die  Federal 
Circuit  ruled  diat  a  delay  must  constitute  a  de  fiu^to  suspension  of  work  which 
forces  die  contractor  to  stand  by,  unable  to  take  on  other  work  "when  die 
suspension  decreases  die  stream  of  direct  costs  against  which  to  assess  a 
percentage  rate  for  the  reimbursement" 

The  court  here  found  that  this  was  not  die  case.  The  specific  here  is  diat 
die  stream  of  direct  costs  not  only  did  not  decrease,  but  increased.  The  board 
declared  that,  "the  use  of  the  Eichleay  formula  is  not  appropriate  in  this  case,  and 
diat  die  appellant  has  been  properly  reimbursed  for  all  its  claims  for  an  equitable 
adjustment  called  for  by  the  contract  modifications  here  involved  [The  Bureau  of 
Natitmal  Affairs,  Inc.,  Federal  Contract  Report,  61  FCR  15  dl9,  18  Apr.  1994]." 

Ranco  Construction  Inc,  and  Reese  Construction  Inc, ,  a  Joint  Venture  v. 
General  Services  Administration  [GSBCA,  No.  12051  (11312),  13  May  1994] 

While  Ranco  Construction  Inc.  and  Reese  Construction  Inc.  (Ranco-Reese), 
a  Joint  Venture,  were  performing  a  construction  contract  for  the  General  Services 
Administration  (GSA),  GSA  ordered  a  cessation  of  work.  After  more  than  500 
days  had  passed,  GSA  directed  the  contractor  to  resume  its  efforts.  During  the 
period  of  die  delay,  Ranco-Reese's  bonding  capacity  increased  firom  $1.5  million 


fior  a  smgle  contract  and  $3  millKm  all  W(»k  in  hand  to  $2.5  millicm  for  a  single 
project  rod  $5  miUicm  for  all  w(»lc  in  hand.  Its  total  billings  increased  from  S1.7 
nuOioa  in  fiscal  1988  to  $2.4  million  if  fiscal  1990.  Ranco-Reese  did  not  reach  its 
bondiag  capacity  during  die  period  of  time  woric  was  suq>ended. 

Ranco-Reese  snlmiitted  a  later  claim  for  extoided  home  office  overiiead  for 
dw  period  of  die  delay,  based  on  the  Eichleay  formula.  The  parties  crossed  moved 
for  summary  relief  on  the  issue  of  entidement,  which  meant  diat  both  parties 
i^reed  to  have  die  judge  decide  the  case  in  whole  instead  of  a  jury. 

The  GSBCA,  in  an  opinion,  denied  die  motions.  The  dieories  advanced  by 
die  parties  were  "too  simplistic  for  resolution  of  the  case,"  and  the  uncontested 
ducts  too  limited  to  be  supportive  of  a  more  complex  analysis. 

Once  again,  the  established  duee  prerequisites  to  the  Eichleay  formula  as 
set  by  die  Federal  Circuit  in  Interstate  General  Government  Contractors  Inc.  v. 
West  (60  FCR  638)  are: 

(1)  the  government  must  have  caused  a  suspension,  disruption,  or 

delay  in  die  performance, 

(2)  the  contractor  must  consequendy  have  been  placed  in  a  standby 

position,  and  die 

(3)  contractor  must  have  been  unable  to  take  on  odier  work  in 

order  to  mitigate  die  unabsorbed  home  officer  overhead. 

Ranco-Reese  asserted  that  the  delay  in  performance  was  caused  entirely  by 
die  government,  and  diat  is  was  consequendy  required  to  stand  by,  ready  to 
resume  work  at  any  time,  for  more  than  500  days.  They  maintained,  without 


nppol;  tfntbeonne  diey  were  icqntied  to  be  prepared  to  resume  die  wmk,  they 
OfMdd  not  rdeise  die  aqpacity  committed  to  die  suspended  contract  to  new  wofk 
diat  would  disorb  die  overhead  costs  dud  would  have  been  bmne  by  the  GSA 
contract  in  question.  Ranco-Reese  also  maintained  diat  whatever  growdi  they 
adueved  during  the  period  of  the  delay  was  independent  of  die  fact  dud 
performance  ofdiis  contract  was  suspended.  According  to  Ranco-Reese,  reading 
die  durd  part  of  die  test  to  give  die  government  die  benefit  of  die  contractor’s 
efBcieiicy  in  procuring  new  work  would  "result  in  a  windfidl  for  GSA  and  exact  a 
penalty  fipom  Ranco-Reese." 

GSA  admitted  diat  it  caused  the  delay  in  performance  and  diat  die 
contractor  had  to  remain  prepared,  throughout  die  suspension  period,  to  return  to 
work.  However,  it  maintained  that  Ranco-Reese  did  not  show  that  it  suffered  any 
damages  as  a  result  of  the  delay.  Permitting  recovery  in  the  absence  of  damages 
would  give  a  windfall  to  the  contractor,  die  government  contended. 

The  Board  denied  both  motions,  stating  that  Ranco-Reese's  position  did  not 
give  effect  to  the  third  part  of  the  court's  test  for  Eichleay  eligibility  mentioned 
previously,  and  the  contractor  likewise  was  too  simplistic.  The  fact  that  die 
c<nitnict(»'s  business  was  larger  at  the  end  of  die  suspension  period  dian  that  at  the 
b^inning  is  not  proof  that  Ranco-Reese  suffered  no  harm  in  the  situation. 

H  die  contractor  could  show  that  it  predicated  its  allocation  of  overhead  on 
die  assunqrtion  that  it  would  receive  funds  from  new  projects  as  well  as  this  one, 
die  growdi  in  die  size  of  the  business  might  not  have  absorbed  the  overhead 
erqiected  to  result  from  die  current  contract.  Ranco-Reese  might  have  allocated  its 
oveihead  in  such  a  way  diat  jobs  begun  after  the  performance  of  the  GSA  contract 
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wtn  woMpmied  could  not  hive  covered  til  the  overfacad  issociated  wiA  the 
eoBinct 


bi  fomiiitty  of  diese  opimoos,  litigttioii,  and  hi^i^ts,  ccmchisioiis  drawn 
OB  die  Qae  of  die  ISdileiy  fimmilt  with  regard  to  die  eligibility  for  lecoveiy  are 
dud  naeaaoicnicntB  in  incieineitts  of  time  less  than  die  entire  period  of  the  delay 
dwuld  be  considered  in  die  calculation.  It  during  the  suspension  period,  the 
contractor  was  able  to  secure  additireial  cimiracts  dirough  which  home  office 
oveAead  initially  allocated  to  the  contracts  could  be  absmbed  fully  during  some 
mondis,  botnot  for  odms,  have  an  inqiact  (m  die  recovery? 


The  issue  regarding  die  mitigation  of  damages  is  also  considered.  If  an 
award  made  dirougb  die  ^iplication  of  the  fonnula  might  be  reduced  by  die 
amount  of  mitigation,  one  might  question  whether  Eichleay  is  intended  to  bestow 
on  a  cwitractOT  recovery  greater  dian  die  damages  die  firm  actually  sustained  [The 
Bureau  of  National  Affiurs,  Inc.,  Federal  Contract  Report,  61 FCR 15  dl9, 18  Apr. 
1994]?" 


CHAFmvi 


CONCLUSIONS 

Ti^  ic|Mft  studied  tbe  use  of  Ae  Eidilei^  fijnnuU  niethod  m  1^ 
csleidiiifln  of  t  CQOtnwIoi's  uiudMOfbed  hoine  office  overiiead  co^  as  a  lesoh  of  a 
iswsBBMBt  Closed  si^iennoa,  disnq;rtioii,  tf  delay  in  die  coiiiiict  pcffonnai^ 
Laudmiric  daneoges  end  case  dedsious  regarding  die  use  of  die  EichleiQr  mediod, 
as  we&as  ahemadve  mediods  sodi  as  percentage  and  advance  agreement  were 
evdoaled  nd  studied.  They  indicated  diat: 

♦  hiqsoper  utilization  andjiistifiablesitiiati(ms  were  usually  the 
justificadan  dor  denial  in  such  situadons. 

♦  Case  situadmis  were  rarely  denied  firom  die  true  sense  in  proof  of  other 
moee  "ccnrect"  and  "precise"  mediods  of  choice  such  as  die  percentage  mediod  of 
calddadoiL 

♦  Cuireid  opinions,  litigadon,  and  highlights  of  various  claims,  qipeals, 
and  decisioitt  fiom  die  lidgatitm  and  court  systems  available  to  each  situation 
minwed  a  balance  of  die  landmaik  challenges  and  case  decisions  regarding 
jnsdficadon  of  mediod  utilized  and  decision  in  kind. 

Hie  Iherature  review  and  research  indicates  diat  there  may  be  four 
qiliioaches  to  dus  cooqilicated,  yet  simple  potential  claim  situatioiL  They  are: 

♦  Lobby  Congress  to  conduct  a  study  and  draft  a  contract  clause  or 
icplacemeiit  fiuiiiula,  udiich  will  be  used  in  federal  contracts  and  serve  as  a  model 
for  private  contractors. 
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♦  litigate  tfie  issues  after  careful  prqparation, 

♦  contractually  limit  die  inquict  of  the  Eichleay  formula  impacts,  and 

♦  contractually  establish  an  alternate  method  of  fixing  home  office 
ovcriiead  claim  costs. 

Specific  ctmchisions  are: 

(1)  The  best  long  term  solution  may  come  fiom  die  first  approach.  As 
was  discussed  and  highlighted  in  this  report,  die  leading  case  in  this  concern  is 
Capital  Electric  Co.  v.  U.S.  [729  F2d  743,  746-747  (C.A.F.C.  1984)]  where  the 
residing  judge  directly  urged  Congress  to  get  involved. 

(2)  The  best  short  term  solution  may  be  contractually  establishing  an 
acceptable  alternative  to  the  traditional  Eichleay  or  situation  specific  modified 
Eidileay  formula  methods.  Currendy,  litigation  involves  both  parties  presenting 
self-siqiporting  justification,  proof  and  evidence  as  to  why  the  Eichleay  formula  is 
not  appropriate  to  both  parties.  They  must  either  provide  an  authoritative  alternate 
medKid  of  calculation  or  establish  that  home  office  overhead  compensation  is  not 
^qnopiiate  in  that  case.  However,  if  "a"  formula  were  already  well  established  in 
die  areas  of  jurisdiction,  a  monumental  task  of  Goliath  proportions  would  be 
accomplished.  If  there  is  not  binding  precedent  at  the  court  in  question,  then  the 
task  may  still  ^  of  mammodi  proportions;  resulting  in  expert  testimony  regarding 
fommla  deficiencies  and  alternatives  available.  As  seen  by  the  case  law,  this  is  the 
general  rule  rather  dian  the  exception. 

(3)  Provide  and  make  available  better  training  and  knowledge  within 
existing  time  and  budget  constraints  to  construction  contract  administration  and 


managwiwnt  personnel  within  NAVFACENGCOM.  This  is  accomplished 
duoug^  current  armed  services  training  courses  in  construction  administration  as 
well  as  applicable  training  medio^^s  utilized  in  die  construction  indusUy  that  are 
cost  effective,  pertinent  to  contract  administration,  and  capable  of  being 
inqilemented  in  a  timely  and  productive  manner. 


so 


CHAPTER  Vn 

RECOMMENDATIONS 

To  mqiKOve  die  twueness  and  knowledge  level  of  die  Naval  Facilities 
Rngmeering  Command  (NAVFACENGCOM)  contract  administration  personnel 
invcdving  Eichleay  vnabsoibed  home  office  overliead  situations.  Resident  Offico* 
in  Qiarge  of  Coostmcdon  (ROICC)  field  offices  and  Engineering  Field  Divisions 
(EFDsyEngineertng  Field  Activities  (EFAs)  should: 

♦  Assess  die  knowledge  level  of  project  managers  and  construction 
administration  personnel  regarding  unabsorbed  home  office  overhead  annually 
dirough  survey  or  personnel  interview.  Personnel  requiring  improvement  can 
Mtilizg  die  Naval  Facilities  Contracts  Training  Center  (NFCTC),  Naval  School  for 
Civil  Engineer  Corps  Officers  (CECOS),  and  the  U.S.  Army's  Logistic 
Management  College  (AIMC)  for  courses  to  fulfill  dieir  training  needs. 

♦  Ensure,  dirough  survey,  persoimel  interview,  and  formal  correspondence 
that  ctmstroction  administration  persoimel  understand  die  dieory  of  unabsorbed 
home  office  overhead  md  how  to  calculate  contractor's  requests  for  equitable 
adjustment  regarding  unabsoibed  home  office  overhead  correcdy. 

♦  Ensure,  in  die  same  manner,  diat  construction  administration  persoimel 
understand  that  diere  are  elements  of  condition  that  must  be  met  as  well  as 
allowable  and  rum  allowable  construction  contract  overhead  elements  within  the 
overhead  pool  in  order  for  die  Eichleay  formula  mediod  to  be  appropriate  for  the 
given  situation. 


♦  EDsaie  diat  constnicticm  administration  personnel  undersdmd  diat  diere 
ue  ahemative  mediods  of  calculating  a  c(mtract(»*s  request  for  equitable 
adjustment  regarding  unabsorbed  home  office  overhead  such  as  the  po-centage 
mediod,  situation  specific  modified  Eichleay  mediod,  as  well  as  advance 
agreement  mediods. 

♦  Ensure  diat  all  construction  administration  courses  are  filled  to  capacity. 
Project  managers  and  engineers  who  have  not  received  training  in  construction 
contract  administration  and  management  should  have  top  priority,  with  more 
skilled  and  knowledgeable  persoimel  filling  the  remainder  of  the  seats  for 
refireshment  purposes. 

♦  Maximize  construction  contract  administration  and  management 
persoimel  attendance  of  short  duration  courses,  correspondence  courses,  and 
equivalency  exams  whenever  possible.  These  are  efficient  and  cost  effective 
training  opportunities  available  if  known  to  the  member. 

«  Utilize  in-house  talent  and  knowledge  to  establish  construction  contract 
administration  management  training  programs  for  project  managers  and  engineers, 
as  well  as  officers  who  are  in  charge  of  construction  functions. 

The  contract  administration  personnel  in  Resident  Officer  in  Charge  of 
Construction  (ROICC)  field  offices  and  Engineering  Field  Divisions 
(EFDs)/Engineering  Field  Activities  (EFAs)  should  identify  seasoned  personnel 
who  are  knowledgeable  in  unabsorbed  home  office  overhead  situation  skills  to 
instruct  training  classes  and  short  duration  sessions  in-house.  They  can  obtain 
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cofkt  of  CECX)S.  NFCTC,  and  ALMC  instnictor  gnidM  to  tailor  classes  fn* 

traiiiing 

♦  Rstahlish  a  testing  program  at  the  CECOS,  NFCTC,  and  ALMC  training 
ccmen  to  pietest  potential  constnicticm  administration  and  mimgerntmt  students; 
ttns  identi^nog  students  udio  require  die  training  and  measure  the  quality  of  the 
dolls  and  knowledge  diey  learned  at  the  school  if  die  same  test  is  given  after 
graduation. 

Constniction  Contract  Training  Centers  should: 

♦  Evaluate  die  quantity  and  quality  of  constraction  administration  and 
management  training  personnel  receive  in  their  courses.  The  evaluation  should 
initialty  include  a  curriculum  review  of  all  contract  administration  and 
management  courses.  Construction  Contract  Training  Centers  should  also  review 
dieir  mediod  of  course  evaluation  to  ensure  learning  took  place  equally  between  all 
courses.  This  can  be  accmnplished  through  pre-  and  post-testing  students.  If  all 
courses  have  identical  concerns  of  construction  contract  administration  and 
management,  the  knowledge  level  of  each  trainee  can  be  evaluated  and  tracked 
dnongh  time  and  provide  valuable  course  improvement  concerns. 
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FAB  PART  31  -CONTRACT  COST  PRINCIPLES  AN!)  PROCEDURES 
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"Cm  !■  ttb  p«t  (cdMr  dMi 

S»bpMt  31.0^  — —  •  fcactfaB.  ociMiiirtioMl  wAdlvi. 
iioi^  ooBlfMl^  Of  othof  wofk  Bok  Ibf  which  OOM  dole 
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*1Defbied-beo^  pearioa  plaa**  aieaaa  a  pearioB  plaa 
A  wUch  the  beoeflta  A  be  paid,  or  the  baaia  for  dcAr* 
minim  auch  beneiha,  are  eatabMahed  A  advance  and  the 
ooBtribudofia  are  Ateaded  A  provide  the  atated  beae> 
fita. 

**DefAed*oootribtttioa  penaioo  plaa**  aieana  a  peaaioo 
pi««i  A  vridch  the  ooBtribatiooa  A  be  aiade  are  eaAb> 
Ihhed  A  advaaoe  and  the  beaeffta  are  deteraiAed  there* 
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Incurred  by  or  allocated  A  a  buainem  unit  and  which  A 
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SUBPART  SUBCONTRACTS  WITH 
COMMERCIAL  ORGANIZATIONS 
3U0I  Gncril. 

SUBI'I  CoiwpDrttl—  af  total  coot. 

total  cost  of  a  contract  is  the  sum  of  the  allow* 
able  direct  and  indirect  coau  allocable  to  the  contract, 
inettrred  or  to  be  inenrred,  less  any  allocable  credits, 
phn  any  allocaMe  cost  of  money  pursuant  to  31.20S*I0. 
In  ascertainiag  what  constitutes  a  cost,  any  generally 
accepted  method  of  determining  or  estimating  costs 
that  is  equitable  and  is  consistently  applied  may  be 
used,  including  standard  costs  pro^y  adjusted  for 
applicable  variances.  See  3l.20l*2(b)  and  (c)  for  Cost 
Accounting  Standards  (CAS)  requirements. 

3U0t*2  Dctcrmfadnt  allowrtiUty. 

(a)  The  facton  to  be  considered  in  determining 
whether  a  cost  m  allowable  include  the  following: 

(1)  Reasonableness. 

(2)  AHocabilHy. 

(3)  Standards  promulgated  by  the  CAS  Board,  if 
applicable;  otherwise,  generally  accepted  accounting 
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piteciidM  Mid  pficdMi  tppnptitit  to  dM  pvticttlM 

(4)  T«nM  of  dM  OQMftet 

CQ  Aoy  dniiiiiooi  m  fcrtk  io  ddt  nibiMrt. 

|b)  Ccrtaia  eott  priadplM  fai  thb  Mbport  tacorporatc 
dw  miBwmciit,  tMignmcin.  and  allocabiliiy  rules  of 
stkcMid  CAS  aad  Unit  die  tllowuMlity  of  oosu  to  the 
MMMls  deienoioed  uiis|  the  crilefie  hi  those  selected 
stMidwds.  (My  thM  CAS  or  portloos  of  stsadsrds 
apoeifleslly  OMde  eppHcsbIe  by  the  coot  principles  b 
Ite  aObpait  we  wendstory  ualeH  ihi  oontrect  is  CAS* 
oooorod  Cmc  Pbrt  30).  Burinew  enits  that  arc  not  other* 
wiw  to  these  standards  under  a  CAS  ebuse  arc 
auhjaec  to  the  selected  standards  only  for  the  purpose 
of  deicrmbbt  allowability  of  costs  on  Oovcmmeni 
oontmets.  Includinf  the  selected  standards  b  the  cost 
prbdplcs  does  not  subject  the  business  unit  to  any 
other  CAS  rules  aad  rcgulatbas.  The  applicability  of 
the  CAS  rules  and  regulatioat  is  determined  by  the 
CAS  ebuse,  if  any,  b  the  contract  and  the  require* 
menb  of  the  standards  themselves. 

(c)  When  contractor  accounUng  practices  are  incon* 
sbtenc  with  this  Subpart  31.2,  cosu  resulting  from  such 
boonristent  practices  shall  not  be  allowed  b  excess  of 
the  amount  that  would  have  resulted  from  using  prac* 
docs  consistent  with  tUs  subpart 
JUM*S  Detenufalag  reaeeaableBteii 

(a)  A  cost  is  reasonabb  if,  b  its  uture  and  amount, 
it  does  not  exceed  that  which  would  be  incurred  by  a  pru* 
dent  person  b  the  conduct  of  competitive  business.  Rea¬ 
sonableness  of  specific  cosu  must  be  examined  with  par¬ 
ticular  ewe  in  connecUon  with  Firms  or  their  separate  di¬ 
visions  that  may  not  be  subjea  to  effective  competitive 
restrainu.  No  presumption  of  reasonableness  shall  be  at¬ 
tached  to  the  incurrence  of  cosu  by  a  contractor.  If  an 
initial  review  of  the  facu  resulu  in  a  challenge  of  a  spe¬ 
cific  cost  by  the  contracting  officer  or  the  contracting  of¬ 
ficer’s  represenutive,  the  burden  of  proof  shall  be  upon 
die  contractor  to  esbblish  that  such  cost  is  reasonable. 

(b)  What  is  reasonable  depends  upon  a  variety  of 
considerations  and  circumstances,  including — 

(1)  Whether  it  is  the  type  of  cost  generally  recog¬ 
nized  as  ordinary  and  necessary  for  the  conduct  of  the 
contractor’s  business  or  the  contract  performance; 

(2)  GeneraUy  accepted  sound  business  practices, 
win’s  length  bwgaining,  and  Federal  and  State  bws 
and  regulations: 

(3)  The  contractor’s  responsibilities  to  the  Govern¬ 
ment,  other  customers,  the  owners  of  the  business,  em¬ 
ployees,  and  the  public  at  Iwge;  and 

(4)  Any  significant  devbtions  from  the  contrac¬ 
tor’s  established  practices. 

yUOM  Oetenabbg  allocablllty. 

A  cost  is  allocable  if  it  is  assignable  or  chargeable  to 
one  or  more  cost  objectives  on  the  basis  of  relative 
benrfila  received  or  other  equitable  reiatbnship.  Sub- 
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jact  to  the  fbreyoiat.  a  nosi  is  aMocabk  to  a  (3oveni- 
ment  contract  if  h— 

(a)  Is  incurred  speciAcaOy  Ibr  the  contract; 

(b)  Benefiu  both  the  oowract  aad  other  work,  and 
can  be  distributed  to  them  in  reasonable  proportion  to 
the  benefiu  received:  or 

(c)  Is  necessary  to  the  overall  operation  of  the  busi¬ 
ness,  although  a  direct  relationship  to  any  particulw 
cost  objective  cannot  be  shown. 

JlJOl-S  GredlM. 

The  applicable  portion  of  any  income,  rebate,  allow¬ 
ance,  or  other  credit  relating  to  any  allowable  cost  and 
received  by  or  accruing  to  the  contractor  shall  be  cred¬ 
ited  to  the  Government  either  as  a  cost  reduction  or  by 
cash  refund. 

31  JOl-4  AcceuntiBg  fw  unallowable  costs. 

(a)  Cosu  that  arc  expressly  unallowable  or  mutually 
agreed  to.be  unallowable,  including  mutually  agreed  to 
be  unallowable  directly  associated  costs,  shall  be  identi¬ 
fied  and  excluded  from  any  billing,  claim,  or  proposal 
applicable  to  a  Government  contract.  A  directly  associ¬ 
ated  cost  is  any  cost  which  is  generated  solely  a.<i  a 
result  of  incurring  another  cost,  and  which  would  not 
have  been  incurred  had  the  other  cost  not  been  in¬ 
curred.  When  an  unallowabie  cost  is  incurred,  iu  di¬ 
rectly  associated  cosu  are  also  unallowable. 

(b)  Cosu  which  specifically  become  designated  as 
unallowable  or  as  unallowable  directly  associated  costs 
of  unallowable  costs  as  a  result  of  a  written  decision 
furnished  by  a  contracting  officer  shall  be  identified  if 
included  in  or  used  in  computing  any  billing,  claim,  or 
proposal  applicable  to  a  Government  contract.  This 
identification  requirement  applies  also  to  any  costs  in¬ 
curred  for  the  same  purpose  under  like  circumstances 
as  the  costs  specifically  identified  as  unallowable  under 
either  this  paragraph  or  paragraph  (a)  above. 

(c)  The  detail  and  depth  of  records  required  a.s 
backup  support  for  proposals,  billings,  or  claims  sh.'ill 
be  that  which  is  adequate  to  establish  and  maintain 
visibility  of  identified  unallowable  costs,  including  di¬ 
rectly  a.ssociated  costs.  Unallowable  costs  involved  in 
determining  rates  used  for  slantlard  costs,  or  for  indi¬ 
rect  cost  proposals  or  billing,  need  be  identified  only  at 
the  time  rates  we  proposed,  established,  revised,  or 
adjusted.  These  requiremenu  may  be  satisfied  by  any 
form  of  cost  identification  which  is  adequate  for  pur¬ 
poses  of  contract  cost  determination  and  verification. 

(d)  If  a  directly  associated  cost  is  included  in  a  cost 
pool  which  is  allocated  over  a  base  that  include^  the 
unallowable  cost  with  which  it  is  associated,  the  direct¬ 
ly  associated  cost  shall  remain  in  the  cost  pool.  Since 
the  unallowable  cosu  will  attract  their  allocable  shwe 
of  costs  from  the  cost  pool,  no  further  action  is  re¬ 
quired  to  assure  disallowance  of  the  directly  associated 
costs.  In  all  other  cases,  the  directly  associated  costs,  if 
material  in  amount,  must  be  purged  from  the  cost  pool 
as  unallowable  costs. 
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of  (0  i.t  acMi  doOir  MMWM.  (K)  dM  cyoMtaiive  cAki  0^ 

tf*M|y«ncMcoiitiBaco«pool.or(iH)*eiU* 
mm  ■fftftonfctcQaofPownwMid  coairactf 

(OSdhqraxpMMofflaployaMwInpiriicipaiofai 
■niiililM  111  ymmm  mannwrfih  rwii  dull  tin  mmoil 
tt  dkadly  anociMid  coMt  iq  rtM  otiwh  of  dw  tfoM 
ipsot  c  BO  pmcnno  tcunv*  proviaea  nw  com  an 
■mLi  ii  accoidBwa  wtt  ■dywnapli  (eXl)  above 
(Meapt  whao  aacb  ndaiy  tapoaaai  an.  UnaMolvaa. 
irarr-TT*-}  Tba  dan  apaoi  ia  praaeribed  acdvbks 
abooM  ba  conpand  n  Mai  don  apcat  oo  company 
acdvidaa  lo  daimdaa  if  dw  coau  am  maieriaL  Time 
ipani  by  aavtoyaaa  omdda  ito  aonul  woffcinc  bom 
MmU  aoi  ba  ooaaUand  auiiK  when  b  k  evident  diat 
an  amployaa  aagapn  ao  fltaquendy  in  company  acUvi* 
dn  daring  pniodi  OMsida  mpmai  working  bom  as  to 
brikam  dm  aacb  aedvbiaa  am  a  part  of  die  employee’s 

'^^Wbeo  a  aeleeied  kern  cost  nnder  31  JOS  pr^ 
vidn  dm  dbacdy  aaaockied  coris  be  anaOowaMe,  U  k 
iamded  dmi  aacb  dbaedy  amockied  costs  be  uoaliow- 
aMa  only  if  deieimiaed  to  be  amiesial  in  amount  in 
aoooedanoa  wbb  tba  criteria  provided  bi  subparagraphs 
(aXl^  “"d  (a)(2)  above,  except  in  those  situations 
wbi  wancetf  any  of  the  dkecdy  associated  costs 

bmiM  *  would  be  coruiderad  to  be  contrary  to  public 
policy. 

31.2tl-7  Coutrnction  and  arcbltcct.cagiaccr 
ceniracla. 

pacific  principles  and  procedures  for  evaluating  and 
determining  costs  bi  connecdoo  with  contractt  and  sub- 
oontracts  for  coostracdoo,  and  architect-engineer  con¬ 
tracts  related  to  corietmcdon  pr^)ects.  m  in  31.10S.  The 
appUcaMliiy  of  then  principles  and  procedures  is  set 

fadkbiSljOOOMdSUOa 

«  •  . 

SlJtt  Direct  casts. 

'*  CiO  A  dkeet  coat  k  any  cost  that  can  be  idendfied 
tpacMkailywidi  a  particular  flnai  cost  objeedve.  Wo  finri 
ooai  objamivo  shall  have  allocated  to  k  as  a  direct  cost 
aay  cost,  ft  oomt  cosb  tneuneo  lor  me  same  purpom  in 
tte  ckeunMaances  hove  been  included  in  any  indirect  cost 
pool  to  be  aDoonisd  to  that  or  any  odier  final  cost  objec¬ 
tive.  Costa  Idaodflsd  specifically  with  the  cootract  am 
dbect  corn  of  dm  eoamci  and  am  to  be  charged  dimedy 
to  dfeooruiBCL  AH  costs  qmcilically  identified  with  other 
final  cost  obieedves  of  the  contractor  are  direct  cosu  of 
dmsa  cost  otjeedves  and  ace  not  to  be  charged  10  the  con¬ 
tact  tfteedy  or  Indirectly. 

(b)  For  reasons  of  practicality,  aay  direct  cost  of  minor 
dollar  amount  nmy  bs  treated  as  an  indirect  cost  if  the 
tteaiiiicat*-> 
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(1)  Is  consisieaUy  applied  to  all  finri  cost  objectives: 
and 

(2)  Proihices  stBstamially  the  same  results  as  treating 
the  cost  as  a  direct  cost 

3l4t3  Indirect  costs. 

(S)  An  indirect  cost  k  any  cost  not  dkectly  identified 
with  a  siagie.  final  cost  objeedve,  but  identified  with  two 
or  mom  final  cost  objeedves  or  an  intermediate  cost  objec- 
dve.  U  k  not  sidijoct  to  treatment  as  a  direct  cost  After 
rlitea  costs  have  been  determined  and  ebarpd  direedy  to 
the  contract  or  other  work,  indirect  costs  am  thorn  remain¬ 
ing  to  be  allocated  to  the  several  cost  objective.  An  inJi 
sect  cost  shall  not  be  allocated  to  a  finrd  cost  objeedve  if 
other  cosu  incurred  for  the  tame  purpose  in  like  circum¬ 
stances  have  been  included  as  a  tdrect  cost  of  diat  or  any 
other  final  cost  objeedve. 

^  (b)  Indirect  cosu  shall  be  accumulated  by  logical  cost 

j  groupings  with  due  consideradoo  of  the  reasons  for  incur- 
ring  such  costs.  Each  grouping  should  be  determined  ao  as 
to  permit  distribudon  of  the  grouping  on  the  basis  of  the 
beaefiu  accruing  to  the  mveral  cost  objeedves.  Commonly, 
manufacturing  overhead,  selling  expenses,  and  general  and 
‘  administrative  (GAA)  expenses  are  separately  grouped. 
"Similarly,  the  particular  case  may  require  subdivkion  of 
these  groupings,  e^.,  building  occupancy  cosu  might  be 
"separable  from  those  of  personnel  administration  within  the 
manufacturing  overhead  group.  Thk  necessitates  selecdng 
a  dkiribudon  base  common  to  all  cost  objeedves  to  which 
the  grouping  is  to  be  allocated.  The  base  should  be  selected 
so  as  to  permit  allocadon  of  the  grouping  on  the  bask  of 
the  benefiu  accruing  to  the  several  cost  objeedves.  When 
nibstantkily  the  same  results  can  be  achieved  through  less 
precise  methods,  the  number  and  composition  of  cost 
pou,.  ’ngs  should  be  governed  by  practiciri  considcradons 
and  should  not  unduly  complicate  the  allocadon. 

(c)  Once  an  appropriate  base  for  dktributing  indirect 
cosu  has  been  accepted,  H  shall  not  be  fragmented  by 
removing  individual  elements.  All  ketm  properly  mclwl- 
able  in  an  indirect  cost  base  should  bear  a  pro  rau  share  of 
indirect  costa  irrespective  of  their  acceptance  as 
Oovenunent  contract  costs.  FOr  exvnple,  when  a  cost  input 
base  k  used  for  the  distribution  of  OAA  costs,  all  kerns 
that  would  properly  be  part  of  the  cost  inpitt  bas^  whether 
allowabk  or  unailowabk,  shall  be  inclutM  fat  the  base  .i*.  ’ 
bear  their  pro  rau  share  of  0  A  A  costs. 

(d)  The  contractor's  method  of  allocadng  indirect  co<!U 
riiall  be  bi  accordance  with  standards  promulgated  by  the 
CAS  Board,  if  applicable  to  the  contract;  otherwise,  the 
method  shall  be  in  accordance  with  generally  accepted 
accounting  principles  which  are  consistently  applied.  The 
method  may  require  examination  when— 

(1)  Substantial  differences  occur  between  the  cost 
patterns  of  work  under  the  contract  and  the  contractor's 
other  work: 
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(2)  Signifkam  chanfes  occur  in  ibe  nature  of  the 
bnaineas,  the  extent  of  subcontracting,  flxed^asset 
iinimivcmeat  imgiains.  Inventorks,  the  voluroe  of  aka 
and  pnAiction,  manufacturing  processes,  the  coniiac* 
lor*s  products,  or  other  relevant  ckcumstances;  or 
O)  indirect  cost  grotgiings  developed  for  a  contrnc* 
ior*a  primary  location  are  applied  to  offsite  locations. 
Scpnrae  cost  groupings  for  cosu  idlocable  lo  ofliriie 
loattions  may  be  necessmy  to  permit  equitable  distribu- 
lion  of  cosu  on  the  basis  of  the  benefitt  aocitting  to  the 
aeveral  cost  oliiectivea. 

(e)  A  bnae  period  for  allocating  iadirea  cosu  is  the  cost 
account  peiM  during  which  KKh  costs  arc  incurred  and 
(or  distribution  to  work  performed  in  that 
period.  The  criteria  and  guidance  in  30.406  for  selecting 
the  cost  accounting  periods  to  be  used  in  allocating  indirect 
costs  are  incorporated  herein  for  application  to  coniracu 
subject  to  full  CAS  coverage.  For  contracts  subject  to  mod* 
ilied  CAS  coverage  and  for  non^AS-coverod  contracts, 
the  period  for  allocating  indirect  costs  will  normally 
be  the  contractor’s  fiscal  year.  B ut  a  shorter  period  may  be 
appropriate  (1)  for  contracts  in  which  performance 
involves  only  a  minor  portion  of  the  fiscal  year,  or  (2) 
when  k  is  gerieral  practiM  in  the  industry  to  use  a  shorter 
period.  When  a  contract  is  performed  over  an  extended 
period,  as  many  base  periods  shall  be  used  as  are  required 
to  represent  the  period  of  contract  performance. 

(0  Special  c«e  should  be  exercised  in  applying  the  prin¬ 
ciples  of  paragraphs  (b),  (c),  and  (d)  above  when 
Government-owned  contractor-operated  (COCO)  plants 
are  involved.  The  distribution  of  corporate,  division,  or 
branch  office  GAA  expenses  to  such  plants  oper^g  with 
little  or  no  dependence  on  corporate  administrative  activi¬ 
ties  may  require  more  precise  cost  groupings,  detailed 
accounts  screening,  and  carefully  develof^  distribution 
bases. 

31.204  Application  of  principles  and  procedures. 

(a)  shall  be  allowed  to  the  extent  they  arc  reason¬ 
able.  allocable,  and  determined  to  be  allowable  under 
31.201. 31 J02, 31.203,  and  31.203.  These  criteria  apply  to 
all  of  the  selected  items  that  follow,  even  if  pwiculaur  guid¬ 
ance  is  provided  for  certain  items  for  empha^  or  clarity. 

(b)  Costs  incurred  as  reimbursements  or  payments  to  a 
subcontractor  under  a  cost-reimbursement,  fixed-price 
incentive,  or  price  redeterminabie  type  subcontract  of  any 
tier  above  the  first  firm-fixed-price  subcontract  or  fixed- 
price  sub^iract  with  economic  price  adjustment  provi¬ 
sions  ate  allowable  to  the  extent  that  allowance  is  consis¬ 
tent  with  the  ^^xropriate  sulqnrt  of  this  Part  31  applicable 
to  the  subcontract  involved.  Cosu  incurred  as  ^ymenu 
under  firm-fixed-price  subcontractt  or  fixed-price  subcon- 
iractt  with  economic  price  adjustment  provisions  or  modi¬ 
fications  thereto,  when  analysis  was  performed  under 
1S.80S-3.  shall  be  allowable  only  to  the  extent  that  the 
price  was  negotiaied  in  accordance  with  31.102. 

(c)  Section  31.203  does  not  cover  every  element  of  cost. 
Failure  to  include  any  item  of  cost  docs  not  imply  that  it  is 
either  allowable  or  unallowable.  The  determination  of 
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allowability  shall  be  based  on  the  principles  and  standaidi 
in  this  sub^  and  the  ireaunem  of  similar  or  related  seleci- 
ed  items.  When  more  than  one  subsection  in  31205  is  rel¬ 
evant  to  a  contractor  .  n.  the  cost  shall  be  apportioned 
among  the  applicable  subsections,  and  the  determinatioa  of 
allowability  of  each  portion  shall  be  based  on  the  gukknoe 
contained  in  the  ^iplicable  siAsection.  When  a  cost,  lo 
which  more  than  one  subsection  in  3120S  is  relevant,  can¬ 
not  be  apportioned,  the  determination  of  allowabUity  fool 
be  based  on  the  guidance  contained  in  the  subsection  that 
most  specifically.tleals  wkh.  or  beat  captures  the  essential 
nature  of.  the  cost  at  issue. 

31205  Selected  costs. 

31205-1  Public  relations  and  advertising  costs. 

(a)  “Public  rebtions*  means  all  functions  and  activities 
dedicated  to¬ 
co  Maintaining,  protecting,  and  enhancing  the  image 

of  a  concern  or  iu  productt:  or 

(2)  Mainuiining  or  promoting  reciprocal  understand¬ 
ing  and  favorabb  relations  with  the  public  at  large,  or 
any  segment  of  the  public.  The  term  public  rebtions 
includes  activities  associated  with  areas  such  as  adva- 
Using,  customer  rebtions,  etc. 

(b)  “Advertising”  means  the  use  of  medb  to  promote 
the  sale  of  products  or  services  and  to  accomplish  the  activ¬ 
ities  referred  to  in  pangraph  (d)  of  thb  subsection,  regard¬ 
less  of  the  medium  employed,  when  the  advertiser  has  con¬ 
trol  over  die  form  and  content  of  what  will  appear,  the 
media  in  which  it  will  appear,  and  when  it  will  appear. 
Advertising  media  include  but  are  not  limited  to  conven¬ 
tions,  exhibits,  free  goods,  samples,  magazines,  newspw 
pers,  uadc  papers,  direct  mail,  dealer  cards,  window  dis- 
pbys,  outdoor  advertising,  radio,  and  tebviskm. 

(c)  Public  relations  and  advertising  costs  include  the 
costs  of  media  time  and  space,  purchased  services  per¬ 
formed  by  outside  organizations,  as  well  as  the  applicable 
portion  of  sabries,  travel,  and  fringe  benefits  of  employees 
engaged  in  the  functions  and  activities  identified  in  para¬ 
graphs  (a)  and  (b)  of  this  subsection. 

(d)  The  only  advertising  costs  that  are  allowable  are 
thore  specifically  required  by  contract,  or  that  arise  from 
requirements  of  Government  contracts  and  that  arc  exclu¬ 
sively  for— 

(1)  Recruiting  personnel  required  for  performing 
contractual  obligations,  when  considered  in  conjunction 
with  all  other  recruitment  costs  (but  see  31203-34); 

(2)  Acquiring  scarce  items  for  contract  performance; 
or 

(3)  Disposing  of  scrap  or  surplus  materbb  acquired 
for  contract  performance. 

Costs  of  this  nature,  if  incurred  for  more  than  one 
Government  contract  or  both  Government  work  and  other 
work  of  the  contractor,  are  allowable  to  the  extent  that  the 
principles  in  31.201-3, 31.201-4,  and  31.203  are  observed. 

(e)  Allowable  public  rebtions  costs  include  the  follow¬ 
ing; 

(1)  Costs  specifically  required  by  contract 
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COCoMo^- 

■  00  Re^oodiai  to  hiqpdMM  oa  eonpiiiy  potIdM 
nd  iciiviitet 

(U)  Conmukatiai  witk  tke  pabUc.  piMt, 


OiO  OoodDCttaf  feinil  bitaa  tridi  am  I 
aad  Oovanuaaat  pitotte  lalatioat  officcn,  to  tbe 
aitoai  toto  neb  aciMiiM  m  Itadied  to  OQiaiBaaiea* 
tioa  and  liaisoa  accemrjr  to  ka^  the  pdbUe 


of  ooatraet  aaraidt.  pleat  elofiagf  or  opeaiagi. 
oovlopw  loyaai  or  laUiae.  Ilaaeial  intenii^^ 
aic. 

0)  Ooats  of  pvticipaiioe  ia  oonamity  Mrvioe  aedvo 
itlM  Mood  book  drive*,  chniqr  drivn.  eaviage 


(4)  Coets  of  idant  tom  ead  opea  hoBiei  (bat  aee  nib> 
pnpapb  (fXS)  of  this  eabeeetkn). 

(5)  Cbeti  of  ked  tayiag.  ih|p  laaaciiiag.  coaunieeioa* 
lag.  aad  roU^  oeremooiei.  to  die  extent  ^ledficaBy 
provided  for  by  ooaaact 

OO  Uaallowable  poblie  laiatioa*  end  adverdriag  eoiti 
faidiide  the  foUowiag: 

(1)  AO  adverdeing  ooete  other  then  dioee  vedlled  ia 
panjp^ih  (d)  of  dds  edbeeedoa. 

CO  Coiti  of  ak  dwwt  aad  odier  qwdd  eveaie.  neb 
a*coaveadoaeaBdindediows.iBda(Hng— 

00  Coiti  of  diqiiayi.  demoaitiatiQoe,  nd  exbibitt. 
W  Coitt  of  aieediig  loomi,  boepitality  aotec.  nd 
other  fecial  tecilities  aeed  ia  coiijaactioo  widi 


OS)  Satariee  end  wegee  of  eai|doyeee  eageged  in 
up  mi  di^dayiag  deaioo* 


0)  Com  of  apooaoring  meedagi,  xynqxMia,  eeoii- 
and  other  epedal  eveati  when  tbe  principal  par* 
poae  of  the  event  is  other  than  dieeeaiiaation  of  lechai* 


VidDOOfPMg  tVOebOFOtp  bflDdOOCVf  CDd  OdlCF 

nedia  that  ere  derigned  to  cdD  fkvorbble  meidioo  to  the 
contraetor  aad  its  aedvides  (bat  see  31.20S*13(a), 
Bnplayee  nioiale,  health,  welfioe.  food  service,  sad 
dormitory  com  sod  credits;  31  J0S*21.  Labor  relidiaos 
costs;  31J0543(c),‘nade.basiness.  lechnicaL  sad  pro* 
fossioaal  aedvity  costs;  sad  31^*44.  Trsiniag  aad 

(d)  Com  of  sooveaiis.  models,  knprinied  clothing, 
banoas.  aad  other  memeaios  provided  to  enstonen  or 


(7)  Com  of 


CmC  MQ  COffiBWIMqf 


lied  la  psogtapb  (e)  of  dds  abbsecdoo.  whose  prinwy 
poipose  is  to  promoM  dm  ade  of  prodom  or  services  by 

m^BDDH^liK  IDBBdm  n  bBQQBvw  Qb  BmvQBEw  wwHwCv* 

31^38(c)).or 

ito 

ibi0  OOflttSCtOf  flSF  Of  CDlMHlCbKf  tfM)  COBB^SBy 

image  to  sell  tbe  company’s  prodocu  or  services. 
Notoiag  in  tois  aolpangnph  (0^  modules  the  exprm 
mmllowabiliqr  of  com  dmd  in  sobparagiaphs  (0(2) 
through  ^(7).  The  poipose  of  this  sabpataipaph  is  10 
provite  crit^  for  determining  vrimher  com  not 

(gi  Nbtwidimndiag  dm  provisions  of  panigrsph(<0  and 
nbpaiagrapb  (f)(2)  of  this  sobsecdon,  reasonable  com 


dc  aad  iatcnational  exhibits,  sneh  u  air  shows,  trade 
shows,  and  convendoos,  are  allowable.  Soch  reasonable 


and  eqnipmeat.  aad  other  associated  snn>ort  cost 
However,  each  dfowaUe  com  dmO  not  incinde  dm  coat  of 
entertainment,  hospitality  snites  or  chalets,  advertising 

rmtk  enw  fitif  nHwjr  y  t#t 

establish,  openue  or  maintain  an  exhibit  display,  or 
demonstradoa  This  panpiph  applies  so  lo^  as  Secdon 
d062ofPbb.L  100*202.  or  a  sitnBar  provision  in  a  sidme* 
qoentactisinelliBct 


don  31.205*1  are  not  made  allowable  ender  sobsecdons  of 
Sobpait  31.2  arch  as  31.205*13,  Eogrloyee  monie,  beahh. 
wri^  food  service,  and  dontdiaiy  com  mid  creiSm;  31205* 
22,  Lepiriative  lobbying  oosm;  31205*34,  Reorahment  corns; 
31205*38,  Sellii«  oosm;  3120543,  llade.  bosineas,  tedoa* 
cat  and  proAsdonal  aedvky  coats;  or 3120544.  Dai^  aad 
Convene^  com  dmt  are  specUiesfly  mod* 


912854  AatoaMdc 


(a)  This  sabsecdon  applies  to  oU  contractor-leased 
antorimtic  dm  processing  eqafoment  (AlffE),  as  defined 
ia  31.001  (except  u  components  of  an  end  item  to 
be  delivered  to  tte  CoveramenO.  anpilred  ander  operat¬ 
ing  leues,  u  defined  ia  Statement  of  Finan¬ 
cial  Accoandng  Standard  No.  13  (FAS-13),  Accoonting 
for  Leases,  issaed  by  the  Flnancisl  Accoandng  Standards 
Board.  Compliance  with  31.205*ll(m)  reqnires  that 


(Ibe  next  page  is  31-11.) 
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PAIT  H-OOWTIACT  OOfT  flPiCgLBy  — nrroWUBt 


ADTB  Mqpind  ky  MHi  of  ofM  iMMib  M  MHi 
li  PAS-13b  didl  b«  Mi4  «  pwehMd  iMl«  U.  to 
Ofildbid  md  tfM  wytoHMd  vriw  of  nok  omoii  to 
dtoilbolto  ovw  Mr  wM  llv«  a  tfiyradatlao 
darfa  OT  ova  M  kaod  Ifc  a  MMrtiatka  otoipi 
a  approyttaa.  ADofwiUltty  of  oQiii  nbad  lo  eooia»> 
ar-owaod  ADPB  ii  fovccM  by  toha  aquiraMoli  of 

%»r(7tf  tto  eoaaela  koaa  ADPB  ba  eaiat 
daaadralOi  OB  tto  boto  of  flwn  odraa  a  tto  ttoo  of 
fto  docUoo  to  koa  a  eootfauM  lariog  ood  doeaa«i> 
od  k  occordMioo  witfi  paognph  (d)  bdow,  M  ka* 
kt  will  i«nh  k  ka  ooa  to  da  Oowaoaar  ova  da 
addlpotod  oaibl  Ik  (ao  poapnpb  (c)  bdowX  ka 
aotti  ooM  ao  oDowibk  oaty  op  to  ke  ■owoot  ka 
woold  to  aOowod  bad  ke  oootnctor  pmrbawl  tto 
ADPB. 

Tto  ooai  of  kakf  ADPB  ac  allowabk  ody 
to  ke  erteot  ka  ke  oootreaa  can  aanually  dea* 
onatrate  k  aoootdanoe  wik  paiagrapb  (d)  bdow 
(wheka  a  aot  ke  tens  of  kaa  ia  reoewed  a 
okawke  eaeoded)  ka  kea  ooaa  naa  ke  follow* 
kf  cfitefk: 

(0  Tto  ooete  ate  reaaooabk  and  aecaary  for 
ke  ooodoa  of  ke  oootiactof*»  bakaa  k  of 
kcton  each  a  ke  coatractork  leqairenaate  for 
ADPB.  ooete  of  ooaqarabk  kcffitka,  da  vaifcae 
typa  of  kaea  available,  and  da  tenna  of  ke 
icatal  agreeaaat 

00  Tto  ooete  do  aa  give  rke  to  a  aatalal 
equity  k  the  fodlitka  (toeh  a  a  option  to  renew 
a  porchaa  a  a  bargain  rental  a  prke  other  dan 
ka  r«on»«*ny  givea  to  tndnetry  a  large)  ba  rqire* 
aea  dwrga  oaly  for  ke  carrent  are  of  ke  eqaq>> 
kdodkg  toddental  aervke  ooete  aadi  m 
inwreBOC,  and  apfdkabk  taxee. 

OiO  The  contracting  offioer'a  apiwoval  wae  ob> 
taiM  for  the  kaefaig  emagemeat  (aee  eobpara- 
gtak  (dX3)  bdow)  when  the  totd  ooa  of  leae> 
kg— 

(A)  The  ADPB  ia  to  be  allocated  to  oae  a 
aeore  OovenaMa  ooatracte  akkh  require  ae> 
godadag  a  deieradakg  ooete,  a 

(B)  ADPB  k  a  ek^  plant,  divkioB,  a  ooa 
oenta  eiceede  $300,000  a  year  and  30  peroent 
a  awre  of  the  total  leadag  ooa  ie  to  be  alio* 
oated  to  one  a  more  Oovermneat  oontracta 
which  require  a^odadag  a  deterndniag  ooete. 

(3)  Rental  ooete  under  a  eek  and  kaadmck  a* 
raagemeat  ate  aOowaUe  duly  q>  to  the  amouct  ka 
would  have  been  allowed  had  the  ooutrecta  re* 
taked  dde  to  the  ADPB 

(4)  ADowabk  rental  ooete  of  ADPB  leaaed  from 
aay  divieka,  cubaidiary.  a  organixadoa  uada  a 
ooauBoa  ooatrol  are  limited  to  the  ooa  of  ownerddp 
(jurfntWiig  ktaea  a  oka  ooete  unallowabk  uada 
dde  Subpart  31.2  and  kcludkg  the  ooa  of  amacy 
(me  31.203>10)X  Whea  kere  ie  an  fWahHehed  prao* 


Ika  of  kaekg  tto  aeam  a  dadkr  eqaipmaBi  to  anaf* 
Bklad  leaeaae^  luatal  eoaie  kaO  to  aBewad  k  am 
ooedaaa  wik  eubpangitoka  (bXD  md  ($>  abov^ 
OMapt  ka  ka  parchaa  pike  and  eoaie  of  owaam 
akp  kail  to  datanakad  aada  31  JQ34C(eX 
(o)  (1)  Aa  aadmato  of  the  addpated  neekl  kb  of 
tto  ADPB  aay  repneeat  the  ipplioatka  kb  (adky  k 
a  given  foacdon)^  taohaokgkal  kb  (adky  bafoiu  ba- 
oomkg  obeolela  k  whok  or  k  paitX  or  phydoal  kb 
(adky  before  wearkg  out)  -««»g  apoa  ke  foole 
and  oifcaaataaoee  and  ke  patticakr  fbdkke  involved. 
Bak  oaae  araat  to  evakated  kdMdaaHy.  la  *■*»■»««*■§ 
f  ueekl  kb^  tto  ooatractor  amy  uae  ke  appk 

oatka  kb  if  it  CM  be  demoaatnted  that  the  ADPB  te 
adky  only  k  a  given  Ibnedon  aad  the  duration  of  dm 
ftactkn  can  be  determkrd.  Technologkal  kb  aay  to 
WM  B  tM  cootnctof  cn  (nmootunc  loic 
ADPB  malt  to  lepkoed  becaaee  of—  . 

d)  Spedfie  program  ohjecdvea  or  ootoract  re- 
quire  uaot  be  acoonrpliehed  wik  dm 

00  Coatiiednctkoe  kat  wOl  produce  hWnfHlablf 
aavinge  k  prodnctkn  or  overh^  ooete; 

(SO  Incrcaae  k  workload  volume  that  cannot  to 
aooompkhed  efUciendy  by  aodiiykg  or  aagmeat- 
kg  exkikg  ADPB;  or 

Ov)  Oondeifnt  pattern  of  capacity  operation  (2 
H-3  aUfti)  on  eikdng  ADPB 

(2)  Technological  advancer  win  not  jnediy  rqdno- 
kg  exieting  ADPB  before  the  end  of  ite  pbydcal  kb 
if  it  wk  be  able  to  mdaty  Ibture  reqkrnmnte  or 
dmnande 

(3)  In  ratimatkg  the  keat  ooet  to  the  Oovemaeat 
for  uaelU  kb^  ke  cumulative  ooete  that  would  to 
aDowed  if  the  contractor  owned  the  ADPB  ahonld 
be  compared  wHh  cumulative  ooete  that  would  to 
aDowed  under  eay  of  the  varkua  typea  of  leaakg 
arrangemente  availabie.  Pbr  the  purpoae  of  tke  oom- 
pariaon,  the  ooete  of  ADPB  excl^  ktereat  or  oker 
unallowabk  ooete  punoant  to  dk  Subpart  31J1;  dmy 
kdude  but  are  not  limited  to  the  ooete  of  opnitka, 

fanurenoe.  dfpwSetkn. 

ooet  of  amoey,  rental,  and  the  ooet  of  madike  aerv- 
kee,  aa  ^fdiciilde. 

(d)  (1)  Bxoqn  aa  provided  k  eubparagr^k  (3) 
below,  the  contractoi*a  jaetificadon,  under  paiagr^ 
(b)  above,  of  the  kaaing  deckkna  ahall  oontot  of  the 
ftdkwkg  mqpportkg  data,  prepared  before  aoqniBition: 

d)  Analyab  of  urn  of  exkting  ADPB 

00  i^pikatkn  of  the  criterk  k  paragr^ih  (b) 
above. 

OiO  ^mciffc  objecdvee  or  requiremeata,  general¬ 
ly  k  the  form  of  a  date  ayatem  etudy  and  qmdfica- 
tion. 

Ov)  SoUcttadon  of  propoaak,  baaed  on  ke  data 
eyetem  epecillcation,  from  qualdled  eouroee. 
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(v)  PrapoMli  raodvsd  is  ffon  to  the  nid- 
MiM  and  fOMoaa  fer  Mlnrtiog  the  nelpawt 
dKMCo  lod  fof  ^**1*  decWoB  to  leMe^ 

^  Baoepc  m  provided  io  Mthpengraph  (3)  bdow. 

oootnikof^  aiiBiiel  JoetMcetien,  onder  ■tbpero 
fiaph  (hX2)  ebovc^  of  derMoo  to  feteio  or 
dMOfe  eiiitim  ADPB  oepebOity  eod  dM  oeed  to 
ooathMW  leeeiBg  then  oooeiat  of  camel  dete  ee  epeei* 
aed  to  ad)divWom  (dXlXD  thfoogh  (hO  elwv» 

(D  If  die  oootrector'e  pwapocdve  ADPB  leeee 
ooet  iMele  the  dmahold  hi  31^2(h)(2)0ii)  hbovc^ 
dw  oootnetor  dhefl  ftmUi  dete  eqipocthic  fte  hddet 
deddoo  to  leeee  (eee  ehbpengrqih  (bXl)  above),  if 
die  total  coat  of  keabg  ADPB  io  a  afaiah  plnA 
diviaioa.  or  coat  center  eioenda  SSOQiOOO  per  year 
and  90  percent  or  more  of  the  total  leaaint  ooat  la 
aDocatad  to  Oovcrmnent  oontrecta  edddi  require  ho> 
godadng  or  determiniag  ooata,  die  oontnctor  a^ll 
ftardah  data  aupportiin  die  aimaal  JoadBcedon  ifor 
retdnfaig  or  eHtififig  eriathu  ADPB  capebiHty  nod 
die  need  to  continue  leeafaif  ahaO  alao  te  ftaniahed 
(aee  aobperagrqih  (b)(2)  above). 

31J084  Baddahla. 

Bod  debta.  inclodiiig  ectnal  or  eatfanated  kwea  arhhif 
fironi  onooHectibk  aooounta  reoeivaMe  due  from  coa* 
tomeri  and  other  clahna,  and  any  direcdy  amociated 
ffom  Midi  aa  collection  ooatia  and  Iqpl  ooata  are  on* 
onowaUe. 

(a)  Bonding  ooata  ariae  when  the  Oovernment  re* 
<|Mi»ipi  uBuimoe  flnendal  lorn  to  itadf  or  othen 
^  leaaon  of  the  act  or  debnh  of  die  oontnctor.  They 
ariae  abo  in  inatenoea  where  die  contractor  leqnhea 
■imiiar  aaeonnoe.  Indiided  are  anch  booda  aa  bid,  per* 
formanoe,  payment,  advance  payment,  mfringement, 
and  fidelity  bonds. 

(b)  Costs  of  bondint  reqnirad  porsnaat  to  the  tenns 
of  the  contract  are  allowable. 

(c)  Coats  of  bonding  required  by  the  oontiactor  in 
the  geaenl  conduct  of  its  boainem  are  allowaUe  to 

that  such  bonding  is  in  aoooidanoe  widi  sound 
baaiaem  practice  and  the  latm  and  preminma  are  fee* 
aonaUe  under  the  drcnmataaoea. 

MJOM  Chfidataeaceata. 

(a)  Qvfl  defbaae  coats  are  those  incurred  in  planning 
fiar.  and  protecting  life  and  property  against,  die  poaai* 
Ue  cflbcta  of  eneaqr  attack.  Coaaa  of  dvil  defease  mere 
urea  Oachidiag  costs  ta  eioem  of  normal  plant  protec¬ 
tion  costs,  first-aid  traiaing  and  siqifdlea,  fire  fitting 
traiaing  and  equipmeat,  posting  of  additional  ah  ao- 
tiom  and  dhectioaa,  and  other  approved  civil  defeaae 
meaenrm)  undertaken  on  die  oontiactor^s  premism  pnr- 
annat  to  snggestiona  or  requireaaenta  of  civil  defense 
anthoritim  are  allowable  whro  allocated  to  an  work  of 
dm  oontractor. 


PEDBRAL  ACQUISITION  RBOULATION  (PAR) 

(h)  Coats  of  oaphal  aassta  acquired  fr»  cMl  dafenw 
purpoam  are  allowable  ferough  depredation  (aw 
31.209-11)1 

(c)  ContffentioM  to  local  dvil  ddbaae  ftmds  and 
projM  are  uaallownble. 

(a)  Ornera/.  Compenmtion  for  personal  aerviom  in¬ 
odes  an  remuneration  pmd  canrody  or  noerned,  in 
whatew  form  and  whether  paid  irnmniliefrly  or  de¬ 
ferred,  for  aervioea  tendered  by  enqdoyem  to  dtt  oon- 
tractor  during  the  period  of  contract  pcrfbrmaaoe 
(taocft  aa  otherwise  provided  for  aevctaaoe  pay  ooata 
bi  paragraph  (g)  bdow  and  for  !>*■«■»"»  costs  in  pan- 
gr^  (D  bdow).  It  jndndes,  but  is  not  fimited  tOb 
aaMea;  wages;  dhectors’  and  esecotive  oomatittee 
aaeaabers*  fees;  bonnam  (incinrtmg  stock  bonosm);  in¬ 
centive  awards;  employee  stock  options,  stock  ^ipre 
datiott  ri^tta,  and  ttack  ownerah^  pl^  employee 
keunaoe;  fringe  benefits;  contributions  to  penaioo,  aa- 
aohy,  and  management  employee  incentive  compenre 
tion  aBowaacm  for  off-site  pay,  incentive 

pay,  location  allowaaoea,  hardship  pay,  severance  pay, 
and  ooat  of  living  differeatiaL  Compensation  for  per- 
sond  aerviom  h  allowable  subject  to  the  following 
generd  criteria  and  additiood  requirements  contained 
hi  othm  parts  of  tins  ooat  priac^ile: 

(1)  Compenmtion  for  peraond  serviom  must  be  for 
work  perfimned  by  the  employee  in  the  current  year 
and  most  not  rqneaent  a  retroactive  adjustment  of 
prior  years’  salarim  or  wagm  (but  see  31.205-d(g), 
(hX(jX(kX  and  (m)  bdow). 

(2)  The  compensation  in  told  must  be  nasormUe 
fbr  the  work  performed;  however,  ^edfic  restric¬ 
tions  on  iadivdud  compensation  dements  most  be 
observed  where  they  are  prescribed. 

(3)  The  compenmtion  must  be  baaed  upon  and 
conform  to  the  terms  and  oondhioos  of  the  contrac¬ 
tor's  established  oompeaaatioo  jdan  or  practice  fd- 
lowed  so  oonshteatly  m  to  hnidy,  in  effect,  an  agree¬ 
ment  to  make  the  payment 

(4)  No  preaainptioo  of  allowability  will  edst 
where  tiie  contractor  iatroduem  mqjor  revisions  of 
eiiating  compenmtion  piam  or  new  plans  and  die 
contractor— 

O  Hm  not  notified  die  cognizant  AGO  of  the 
chengm  either  before  their  implementation  or 
within  a  reasonable  period  after  their  hiqilenieata- 
tioa,aad 

00  Has  not  provided  die  Ooverpmeat  either 
before  hnplemahatioo  or  whhin  a  reason^ 
period  aftm  h,  an  opportunity  to  review  die 
allowability  of  the  chao^ 

(9)  Goats  that  are  naaOowabie  under  other  para- 
griqte  of  this  Subpart  3U  shall  not  be  allowable 
under  this  subsection  31.205-6  soldy  on  the  beaia  that 
they  oonatitute  oompeiieetion  for  peraond  aervioea. 
(See  31  J05-34(&)) 
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<M  ili»Mrtliwiit  (1)  Tht  wpwmHpi  for  pm- 
leori  wrvicw  paid  or  ■ccnwd  to  «ich  wnptoyw  mm  b> 
rmonihte  for  Um  work  iwrfor— d.  Compmuttimt  wM 
bo  coittMtfod  raoaoaablt  if  «tch  of  the  olowoMi 
ritmtntt  "•M"!  up  the  eaiplo]!ee*i  oompeai^ioo 
poefcate  is  reeeoooMe.  In  dctemiiiiiiit  the  rcoaooablenen 
of  indivkiuel  cleoients  for  pertkuler  enployea  or  daaeei 
ofeavioyccs,cooskleratioo  sbouldbefivcotoallpoieo- 
dalty  rekvaot  factt.  Factt  which  auqr  be  rckvaiit  hMlode 
•cncral  oonfomity  with  the  eooipaiatioo  pnetioee  ot 
other  firms  of  the  seme  sim.  the  oompensetiQO  practiom 
of  other  firms  in  the  same  ioditstrjr,  the  compeomtioa 
practiees  of  other  firms  in  the  tame  fsofraphk  area,  the 
compensation  practiom  of  fimu  enpapad  in  pro* 
dominantly  non^vemment  work,  and  the  cost  of  com¬ 
parable  serviom  obtainable  from  outside  sourom.  While 
all  of  the  above  factors,  as  well  m  any  other  reievam 
onm,  thojuld  be  considered,  their  relative  titnificanoe  win 
vary  according  to  dreumstanom.  For  example,  in  the  case 
of  secreUrial  salaries,  conformity  with  the  compensation 
paid  by  other  firms  in  the  same  geographic  area  would 
likely  beia  more  significant  criterion  than  conformity 
with  the  Compensation  paid  by  other  firms  in  the  same  in¬ 
dustry  wiierc^  located.  In  administering  this  principle, 
it  is  recognized  that  not  every  compensation  case  need  be 
subjected  in  detail  to  the  above  or  other  tests.  The  tesu 
need  be* applied  only  when  a  general  review  reveals 
amouaU|  or  types  of  compensatioo  that  appear 
unreasoimble  or  unjustified.  Based  on  an  initial  review  of 
the  factt',  contracting  offken  or  their  representativm 
may  challenge  the  reasonableness  of  any  individual  ele¬ 
ment  or  the  sum  of  the  individual  elements  of  compensa¬ 
tion  paid  or  accrued  to  particular  employees  or  classes  of 
employees.  In  such  cases,  there  is  no  presumptimi  of 
reasonableness  and.  upon  challenge,  the  contractor 
must  demonstrate  the  reasonableness  of  the  compensa¬ 
tion  item  in  question.  In  doing  so,  the  contractor  may  in¬ 
troduce,  and  the  contracting  officer  will  consider,  not  on¬ 
ly  any  circumstances  surrounding  the  compensation  item 
diaUenged,  but  also  the  magnitude  of  other  compensa¬ 
tion  eknienu  which  may  be  lower  than  would  be  con¬ 
sidered  reasonable  in  themselves.  For  example,  acontrac- 
tor,  if  challenged  on  the  amount  of  base  salaries  for 
management,  could  counter  by  showing  lower  than  nor¬ 
mal  end-of-year  management  bonuses.  However,  the 
contractor’s  right  to  .introduce  offsetting  compensation 
demenu  into  consideration  is  subject  to  the  following 
limitations: 

(i)  Offsets  will  be  considered  only  between  the 
allowable  elemenu  of  an  employee’s  (or  a  class  of 
employees’)  compensation  package.  For  example, 
excessive  management  salaries  cannot  be  offset 
against  lower  than  normal  secretarial  salaries. 

(ii)  OHseu  will  be  considered  only  between  the 
aDowable  portion  of  the  following  compensation 
elemenu  of  employees  or  classes  of  employees: 

(A)  Wages  and  salaries. 


(Q  Deferred  eompeaMdoa. 

(D)  Feosioa  and  stvh^  plaa  beneflu. 

(E)  Heakh  ianraaee  benefits. 

(F)  Life  iasmaDoe  benefits. 

(O)  Compensated  personal  absence  beneflu. 
However,  any  of  the  above  eiements  or  portions 
thereof,  ediose  amount  is  not  measurable,  shafl  not 
be  introduced  or  eonsidered  as  an  offset  hem. 

OiO  In  considering  offsets,  the  magnitudr  of  the 
compensation  ekmenu  hi  question  must  be  taken  in¬ 
to  account.  An  eucutive  bonus  that  is  excessive  by 
$100,000  is  not  fhOy  offut  by  a  base  salary  that  Is 
low  by  only  $25,000.  In  determining  the 
of  compensation  elements,  the  timing  of  receqN  by 
the  employee  must  be  considered.  For  « 

bonus  of  $100,000  in  the  current  period  will  be  con¬ 
sidered  as  of  greater  value  than  a  deferred  compen¬ 
sation  arrangement  to  make  the  tame  payment  in 
some  future  period. 

(2)  Compensation  cotu  under  certain  conditions 
give  rise  to  the  need  for  special  consideration.  Among 
such  conditions  are  the  following: 

0)  Compensation  to  (A)  ownen  of  doeely  held 
oorporadont,  partnen,  sole  proprietors,  or  idmbcn 
of  their  immetfate  families,  or  (B)  persons  who  are 
contractually  committed  to  acquire  a  substantial 
financial  interest  in  the  contractor’s  enterprise. 
Determination  should  be  made  that  salaries  are 
reasonable  for  the  personal  services  rendered  rather 
than  being  a  distribution  of  profiu.  Compensation 
in  lieu  of  salary  for  services  roidered  by  paitnen  and 
sole  proprieton  will  be  allowed  to  the  extent  that  it  is 
reasonable  and  does  not  constitme  a  distributioo  of 
profiu.  For  dosely  held  corporations,  compensation 
cosu  covered  by  this  subdivision  shall  not  be 
recognized  in  amountt  exceeding  those  costt  that  are 
deductible  as  compensation  under  the  Internal 
Revenue  Code  and  regulations  under  it. 

(ii)  Any  change  in  a  contractor’s  compensation 
policy  thtt  resuhs  in  a  substantial  increase  in  the 
contractor’s  level  of  compensation,  particularly 
when  it  wu  concurrent  with  an  increara  in  the  ratio 
of  Government  contracu  to  other  business,  or  any 
change  in  the  treatment  of  altowabOity  of  specific 
types  of  compensation  due  to  changes  in  Q^ern- 
ment  policy.  Contracting  offken  or  their  represen¬ 
tatives  should  normaUy  challenge  increased  cosu 
where  major  revisions  of  existing  compensation 
plans  or  new  jdans  are  introduced  by  the  contractor, 
and  the  contractor  — 

(A)  Has  not  notified  the  cognizant  ACO  of  the 
changes  either  before  their  impkmentatioo  or 
within  a  reasonable  period  after  t^  implementa¬ 
tion;  and 

(B)  Has  not  provided  the  Government,  either 
before  implementatioo  or  within  a  reasonaMe 
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p«lod  aft*  it.  aa  opportHBky  to  Nvitv  tht  Nft* 
MMblnMH  of  the  ChlUIIM. 

CH)  TlMeoMnetor'ibwiBeMlirach^Itteoa* 
pwiorioii  levob  arc  not  sohjoct  to  the  latraioM  that 
aomoBj  oeew  la  the  ceodMct  of  compctltha 

0v)  ThacoctractorincuwcoattfoccoiBpaniadofl 
hi  aaean  of  the  ammuitt  which  arc  daduedhk  ondar 
the  laMnud  Rcvwoe  Code  and  repdatlooa  haaed 
oodarh. 

(e)  loher  eieiief«iM»r  avfeciiMMtt.  Nothwhhataadfaig 
my  odMT  ioi|iiiienicBta  of  tUa  aobaectioa  31J0S4k 
ooata  of  cpaapenaatioo  are  oot  aOowahk  to  die  exteat 
ttat  ttcy  leeidt  fhn  pcovhiooa  of  labor*aiaBatenieat 
atriemfiita  that,  aa  i^ipUed  to  woefc  in  perfbnnhig 
,  Oovenuneat  oootracta,  are  determined  to  he  oorcaaoo* 
ahk  hecaoae  they  arc  either  nowarranted  by  the  char* 
actor  and  drcaoiBtaaoea  of  the  work  or  diacriminatory 
'nH’agafaiat  die  Oovenuneat  The  i^iplicatioB  of  die  provi- 
'  of  •  laboTHnaiiagenieat  agreement  «t*««g»Mwt  to 
^  apply  to  a  givea  aet  of  cycumatancea  and  ooaditiooa  of 
caiployiDent  (c.g^  work  mvedviag  extremely  haxardooa 
aedvidea  or  work  aot  reqniriiig  recurrent  oae  of  over* 
'  daaa)  ia  anwamated  whoi  applied  to  a  Oovenuneat 
hivolviag  aigniffcaady  difTerent  drcamataacea 
and  coadhiooa  of  emptoymeat  (c.g.,  work  involviag 
lam  haxardooa  actividea  or  work  ooadouany  requiriog 
aae  of  overtime).  It  h  tfiacrimtaatory  agaiaat  the  Oov* 
emmeat  if  it  reauhs  ia  enqdoyee  oompeaaatioa  On 
whatever  form  or  name)  in  exoem  of  that  being  paid 
for  aoo^vemment  wtuk  under  compaiidde 

dreomataaoea.  Dhallowanoe  of  ooett  will  aot  be  made 
under  tUa  paragraph  (c)  onlem 

(1)  The  contractor  haa  been  permitted  an  opportu¬ 
nity  to  juatify  the  ooat^  and  . 

(2)  Doe  oonaideration  haa  been  given  to  whether 
onui^  oonditiona  pertain  to  Oovemment  contract 
work,  fanpoaing  bordena,  hardahipa,  or  haxarda  on  the 
contractor^a  caqdoyeea,  for  which  oompenaation  that 
atiiltt  otherwiae  appear  onreaaonable  ia  requiied  to 
attract  and  hold  aeoeaaary  peraonneL 

(d)  Sahrta  md  waya.  Salartea  and  wagea  for  current 
aendem  indode  grom  oompenaation  paid  to  employeea 
hi  the  form  of  caah,  atock  (aee  aobparagraph  (0(2) 
bdow  r^ardlng  valnationX  pcoducta,  or  aervioea,  and 
are  allowable. 

(e)  Domatic  md  /bnifi  dfffnmtial  pqy.  (1)  When 

aerviom  arc  perfinmed  in  a  fordgn  country, 
oompcaaation  may  alao  include  a  difTerential  that  may 
properly  oonaider  all  expenaea  aaaociated  with  foreign 
;  employment  each  m  hooaing,  coat  of  living  adjuat* 
;  amata,  traaaportation.  bonoaea,  additional  Federal, 
State,  local  or  foreign  income  taxea  reaolting  from  for¬ 
eign  aaaignmfnf  and  other  rdated  expenaea. 

(2)  Ahhomh  the  additiooal  taxea  ia  aobparagraph 
(1)  above  aaay  be  oonaideted  in  cataWiahing  ford^ 


OWMM  dUhrartlBlt  RBy  teCNSMid  OOB|IRMBilOS 
cnlatod  dhectiy  oa  the  baaia  of  an  iaBplnyua*a  apad^ 
to  iacraaae  in  iaooae  taxm  h  uuallowahla  DUforaai 
thd  aDowaaom  for  additional  Fadaral,  Slaton  or  looal 
iaeoaM  taxm  raanllhig  from  domaatie  aaaIgnaMata  aaa 
anallnwahla 

(0  Bemum  md  Immtht  cewymmiha.  (1)  laraalhm 
anaea^  atiggrethm  awarda*  aafeor  awaria^  aad  toceathm 

OOflipRB8StiOR  OB  008ft  90dB6(iOB^ 

efliciant  perforamnee  me  allowable  provided  te 
awarda  arc  paid  or  accrued  uadm  aa  agrecawat  eatoiad 
iato  ia  good  between  end  the  e^^ 

ployem  before  toe  aerviom  are  rendered  or  pnranaat  to 
aa  aatobliohed  plan  or  policy  followed  by  toe  ooatiao> 
tor  ao  oonahteatly  m  to  ia^,  in  dbet,  aa  a^reeamat 
to  make  aadi  payment  and  toe  baaia  ftir  toe  award  ia 
aapported. 

(2)  When  toe  ooata  of  bonnam  aad  incentive  oom¬ 
penaation  are  paid  to  the  atodi  of  the  contractor  or 
of  aa  alBKate,  the  foDowtog  additiooal  reatrictiona 
apply: 

®  Valuation  placed  on  the  atock  ahall  be  the  frir 
autfket  value  on  the  mraiiiitnicnt  date  O-a.#  toe 
llrat  date  the  number  of  aharm  awarded  ia  known) 
determined  iqioo  the  moat  abjective  baan  avafln- 
ble;  aad 

^  Aocruali  for  the  coat  of  atodi  before  aantog 
the  atock  to  the  emidoyeea  ahall  be  aubject  to 
adjuatment  according  to  toe  poaaibilities  that  the 
employem  will  not  receive  the  atock  aad  that  their 
totereat  to  the  aocmala  wQl  be  forfeited. 

(3)  When  die  bonua  and  tooentive  ooo^ienaation 
paymenta  are  deferred,  the  coata  are  aubje^  to  toe 
requiremeata  of  aubparagra^  (0(1)  above  and  of 
paragraph  (k)  bdow. 

(g)  Snwwicr  pay.  (1)  Severance  pay,  alao  commonly 
referred  to  m  diainiaBal  wagea,  ia  a  payment  to  addition 
to  regular  aalarim  and  wagm  by  cootractora  to  workeaa 
whoee  employment  ia  being  tovoiontarily  terminated. 
Paymenta  for  eariy  retirement  tooentive  |dana  are  oov- 
erto  to  aubparagrtob  ({Xd)  below. 

(2)  Several  pay  to  be  aHowdde  must  meet  the 
gen^  allowability  criteria  to  subdivision  (g)(2)C[) 
below,  and,  depending  iqion  whether  the  severanoe 
is  sormal  or  abnormal,  criteria  to  sobdiviaion 
(gX2)ti9  for  normal  severance  pay  or  sobdiviaian 
(g)Q)(i^  for  abnormal  severance  pay  also  apply. 

9)  Severanoe  pay  is  aOowaUe  only  to  the  extent 
th^  to  each  case,  it  is  required  by  (A)  law,  (B) 
employer-enqdoyee  agreement,  (Q  eataWiahed 
pt^y  that  constitutes,  to  effect,  aa  implied  agree¬ 
ment  on  the  contractor's  part,  or  ^)  dream- 
atanom  of  the  particulm  emidoynieat  Payments 
made  to  the  event  of  employment  with  a  r^soe- 
ment  oontractor  where  ooottooity  of  en^ymen^ 
with  credit  for  prior  length  of  service  is  preserved 
under  substantially  equal  oonditioos  of  employ- 
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Mid  m  widlowiMti)  ScvwwM  pnfSMBiii  of 


ptM  ID  §■^MQywi  S  lOWiOM  10  ovijr  Or 


00  Actad  aonaal  tvaovu  Mvonaoa  payoNoii 
•haO  be  iUocated  to  dl  woifc  pecfocaMd  la  the 
eottliaeiof's  pbat,  or  whcfe  te  cootiactor  pro* 
videe  ht  eecrad  of  p^  ftir  aonad  eevereaeei. 
that  Bwthod  wfll  be  ecoeptebh  it  dw  eowaat  of 
the  eoerad  h  feeeoaebh  la  i|ht  of  peyoMoti  acta* 
ally  BMde  for  aoraMl  •everaaoee  over  a  rqxeeeata* 
dva  part  period  aad  if  aaiooBti  aocraed  are  dlo* 
cated  to  all  work  perfonned  la  the  ooatnctor'e 

OiO  Aboonad  or  omm  eeveraace  pey  h  of  radi 
a  ooiOectofd  natuieOiet  meewremeat  of  ooets  ^ 
meaiM  of  aa  aoeraaf  wiU  aot  achieve  equity  to 
both  paitiei.  Tbas.  Itoeroalt  for  thh  porpoee  are 
aot  aOowable.  However,  the  OovemoMut  reoof • 
ha  oMigatioo  to  participate,  to  the  ezteat  at 
ita  Ihir  ahare^  hi  aay  apeeifle  paymeat,  Thua, 
allowability  will  be  coaaidered  oa  a  caaeby-caae 
baaia. 


(h)  Backpay.  (1)  Baekp^  multbig  fiam  HokBoiu  of 
Fadaral  labor  bna  or  the  CM/  Rlgho  Act  of  1964.  Back« 
pay  Biay  rcault  from  a  oegotiated  aettlemeat,  order,  or 
court  decree  that  rcaolvea  a  violatioa  of  Federd  labor 
lawa  or  the  Qvil  Riihta  Act  of  1964.  Such  backpay 
folia  into  two  categoriea:  ooe  requiriag  the  ccmtractor 
to  pay  employeea  additiond  compenaatioD  for  work 
perfonaed  for  which  they  were  uaderpaid,  aad  the 
other  reaultiog  from  other  violaixma,  luch  aa  when  the 
employee  wea  improperly  dheharged,  dheriminated 
•jawiaf,  or  other  cucumstaocea  for  which  the  backpay 
was  aot  additiond  compenaatioa  for  worii  performed. 
Backpay  leaoltiag  from  underpaid  work  ia  oompenau' 
tion  for  the  work  perfonned  and  ia  allowaUe.  All  other 
backpay  reaulting  from  violatioo  of  Federd  labor  lawa 
or  the  GvU  Righta  Act  of  1964  ia  unallowable. 

(2)  Other  backpay.  Backpay  may  abo  reault  from 
paymenta  to  unim  employeea  (unira  and  non>onion) 
tot  the  dt/Terenoe  in  thdr  peat  and  current  wage 
ratea  for  working  without  a  contract  or  labor  agree* 
meat  during  labor  management  negotiationa.  Such 
backpey  ia  allowabie.  Backpay  to  nonunioa  employ* 
eea  baaed  upon  reaulta  of  union  agreement  negotia* 
tioaa  ia  allowaUe  only  if  (i)  a  fonnd  agreement  or 
underataading  eiiata  between  management  and  the 
en^yeea  conoeming  theae  paymenta,  or  Cd)  an  ca* 


fabHahad  poBcy  or  pracaici  mdda  and  h  foBowad  by 

the  conacior  ao  eoaahleally  aa  to  haply,  in  effaet. 

•a  afraaaaaai  10  mdm  aadi  paymaat 

®  Stock  opihii^  stock  pppmkttioa  righto,  phaatom 
stack  pktts,  and Bmior  stock  coarerskms. 

(1)  The  coat  of  atockoptioaa  awarded  to  caqdoyeea 
to  purdmee  atock  of  the  contractor  or  of  an  affithie 
win  be  treated  aa  deferred  compeaaation  and  auat 
comply  with  the  raquirementa  of  paragraph  (k)  of  this 
subaeoion.  The  allowable  coat  of  stock  optim  ia  lim¬ 
ited  to  the  diffcrcaoe  beeweaa  the  optfon  price  and  the 
market  price  oa  the  first  date  on  which  the  option  price 
aad  the  number  at  aharm  are  known.  Acoordlnriy, 
when  the  stock  option  price  is  equd  to  or  greater  than 
the  market  price  on  thd  date,  then  no  costa  are  allow- 
aMe  for  contract  costing  purposes. 

Q)  Stock  ^rpredatioo  rightt  are  rights  granted  to 
employeea  by  contractors  to  receive  the  increase  in 
value,  or  appreciation,  of  company  stock  even  though 
the  employee  neither  purchases  the  stock  nor  receives 
title  to  h.  Stock  appreciation  righu  will  be  treated  as 
deferred  compensation  and  must  comply  with  the  re¬ 
quirements  of  paragraph  (k)  of  this  subaecdtMi.  The  al¬ 
lowable  coat  of  atodc  appreciation  rights  ia  limited  to 
the  difference  between  the  atock-appredatioo-right 
base  price  from  which  appreciation  wiO  be  measured 
and  the  market  price  tm  the  first  date  on  which  both 
the  number  of  shares  and  the  stock-appredation-right 
base  price  are  known.  Accordingly,  when  the  stock-ap- 
predatitHwight  base  price  is  equal  to  or  greater  than 
the  market  price  <m  ttot  date,  t^  no  costs  are  allow¬ 
able  for  contraa  coating  purposes. 

(3)  In  phantom-stock-type  plans,  contracton  as¬ 
sign  or  attribute  contingent  shares  of  stock  to  employ¬ 
ees  as  if  the  employees  own  the  stock,  even  tbou^  the 
employees  ndther  purchase  the  stock  not  reedve  title 
to  it.  Under  these  plans,  an  employee’s  account  may  be 
increased  by  the  equivalent  of  dh^ends  paid  and  any 
aiq>redatioo  in  the  market  price  of  the  stock  over  the 
piiee  of  the  stock  on  the  first  date  on  which  the  number 
of  shares  awarded  is  known.  Such  increases  in  employ¬ 
ee  accounts  for  dividend  equivalents  and  market  price 
appreciation  are  unallowable. 

(4)  Junior  stock  it  a  class  of  equity  stock  that  (i)  is 
soM  to  employees  at  a  price  below  that  of  the  contrac¬ 
tor’s  common  stock,  (ii)  carries  reduced  dividend  vot¬ 
ing  rightt,  and  (iii)  it  convertible  to  common  stock 
upon  the  attainment  of  spedfied  corporate  goals. 
Costs  associated  with  the  conversion  of  junior  stock 
into  common  stock  are  not  allowabie,  wt^er  or  not 
they  are  accounted  for  as  compensation  costs. 


(The  next  page  ia  31*13.) 
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®  fmtkm  earn.  (1)  A  pwnioo  plia  it  a  dafartd  oa»> 
paatioa  pita  that  i«  lahliihwi  and  mamained  by  oat  or 
aawn  aatployaw  ID  pro*Mt  tynwiiatical^  fca  ppyinp  Iwnriki 
to  plan  paitk^paatt  aflar  Ihair  radfaoMnt,  provided  dial  tfw 
banateanpakifor  life  or  are  p^fbbla  fbr  life  at  dia 
don  of  dM  employaa.  Addidonal  banaflia  nch  aa  penaa* 
aaai  and  total  diiabiliqr  aad  death  paganama  and  aitfvtvor* 
riiip  ppyatcatt  to  beneflciariee  of  daceaaed  anyloyea  may 
be  mated  at  peatioa  ootti.  provided  the  benefltt  are  ea 
fanegial  part  of  the  peation  plan  and  meet  ah  the  criteria 
peitainiai  to  peation  ooeit. 

(2)  Peaeioo  |daat  are  normally  eegreiated  htto  two 
Qfpet  of  plane:  defined  benefit  or  defined  oootribulioo  pea- 
tion  plant.  The  ooit  of  all  defined  benefit  peaeioo  fdattf 
thaD  be  meatuied,  allocated,  and  necounted  for  in  com-, 

I  pBance  with  d>e  provitioot  of  30.412,  Cooyoeitioo  and  ♦ 
Meamiement  of  Peaeioo  Coett,  and  30.413,  Adjuttmeql  » 
and  ABocatioii  of  Peation  Coet.  The  ooeti  of  aO  defined  i. 
contribntioo  peosioo  plant  ihall  be  meaaured,  allocated»>tc 
and  accounted  for  in  accordance  with  die  provitioiu  of 
I  30.412.  Peaaioo  coett  are  allowable  ndqect  to  the 
referenced  ttaadardt  and  the  ooet  limitatiooa  and  exclB> 
tiont  act  forth  below  in  diit  tubparagraph  and  in  tob- 
peragrapht  0X3).  (4),  (5).  (6),  and  (7)  below. 

(0  To  be  allowable  in  die  cunrent  year,  pentioo  ooeti 
matt  be  ftinded  by  the  time  tat  for  filinf  the  Federal 
inoome  tax  retuni  or  any  extentkm  thereof.  Peotkm 
ooata  attigned  to  the  current  year,  but  not  fiinded  by 
the  tax  return  time,  dnO  not  be  allowable  in  any  ntbee- 
qoent  year. 

(ii)  Peosioo  payments  mutt  be  reasonable  in  amount 
and  be  paid  pursuant  ta(A)  an  agreement  entered  into 
in  good  feiih  between  die  contractor  and  emirioyees 
before  the  woric  or  services  are  performed  and  (B)  the 
terms  and  oonditioos  of  the  estddislied  plan.  The  cost 
of  changes  in  pension  plans  which  are  discriminatory 
to  the  Ooverament  or  are  not  fatteoded  to  be  apfdied 
consittendy  for  aD  engdoyees  under  similar  dr- 
in  the  ftature  are  not  allowable. 

Oii)  Except  as  provided  for  early  redremem  benefits 
in  snbparafngdi  QXfi)  below,  ooe^ime-ooly  pensioo 
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plan  are  not  aUowaMe  as  pensioo  costs  unku  die  sigh 
plemenial  benefits  represent  a  separate  pension  pirn 
mid  the  benefits  are  paydde  for  life  at  die  optkm  of 
the  enoployee. 

fiv)  Increases  in  payments  to  previously  retired  |dan 
participants  cover^  ooet-«f*living  adjustments  are 
aHowOM  if  paid  in  accordance  with  a  pdicy  or  pnc> 
doe  consistendy  fidlowed. 

(3)  D^/bud  hmifit  ptHsUm  plans.  This  tubparagr^ 
oovers  peosioo  plam  fe  which  the  benefits  to  te  paid  or 


die  basis  for  determining  such  benefits  are  retnNithrid 
in  advance  and  die  comribiniont  are  imnded  to  provide 
the  staled  beoeflu.  The  ooet  ihwiiMHiMia  mmI 
pertahung  to  defined  benefit  plaas  are  as  follows: 

fi)  Normal  coett  of  peaaioo  ^bnt  not  fended  in  the 
year  incurred,  and  all  other  components  of  penaioo 
coats  (see  30.412.40(aXl))  aasignbble  to  the  current  | 
arcnunring  period  but  not  ftmded  during  it.  diall  not 
be  aOowabie  in  aubaequeot  years  (exo^  thm  a  pay¬ 
ment  made  to  a  fiind  by  the  time  set  for  filing  the 
Federal  income  lax  return  or  any  extension  thereof  is 
considered  to  have  been  made  during  such  taxable 
year),  ifowever.  any  part  of  a  pension  cost  that  is  com* 
puled  for  a  cost  acooundng  peM  dun  is  deferred  pnr> 
suaat  to  a  waiver  granted  under  the  proviaiota  of  the 
Employee  Retirem^  Income  SecuriQr  Act  of  1974 
(ERISA)  (see  30.412.S(KcX3)).  will  be  allowable  in  | 
those  future  account  periods  in  which  the  funding 
does  occur.  The  aDowObility  of  these  deferred  oontribu- 
tiont  will  be  limite^lo  the  amounts  that  would  have 
been  allowed  had  the  fending  occurred  in  the  year  die 
costt  would  have  been  assigned  except  for  the  waiver. 

(ii)  Any  amount  paid  or  fended  before  the  time  it 
becomes  assignable  and  allowable  shall  be  applied  to 
feture  years,  in  order  of  time,  as  if  actually  piud  and 
deductible  in  those  years.  The  interest  earned  on  such 
premature  fending,  based  on  the  valuation  rase  of 
return,  may  be  excluded  from  future  years'  computa* 
tions  of  pension  costs  in  accordance  with 
30.412.S0(aK7). 

(iii)  Increased  pensioa  costs  caused  by  delay  in  flmd* 
ing  beyond  30  days  after  each  quarter  of  the  year  to 
which  they  are  assignable  are  unallowable.  If  a  com* 
posite  rate  is  used  fbr  allocating  pensioo  costs  between 
the  segments  of  a  ctniqiany  and  if,  because  of  dif* 
ferences  in  the  timing  of  the  frmding  by  die  s^menis, 
an  inequiqr  exists,  allowable  pensioa  costs  for  each  seg¬ 
ment  will  be  limited  to  that  particular  segmem's 
cakulatioa  of  pension  costs  as  provided  fbr  in 
30.413.S0(cXS).  Determination  of  unaDowaUe  coats  I 
shall  be  made  in  aocMdance  with  the  actuarial  mediod 
used  in  calculatiiig  pensioa  costs. 

(hr)  AOowhbQiqr  of  the  cost  of  indemnifying  the  Pen- 
skm  Benefit  Gtuuanty  Corporation  (TOCQ  under 
ERISA  Section  4062  or  4064  arising  from  terminatiiig 
an  em|rioyee  deferred  oonvensation  plan  will  be  coO' 
sidered  on  a  case-by-case  basis;  provided  diat  if  in¬ 
surance  wu  required  by  the  PBGC  under  ERISA  Sec¬ 
tion  4023,  it  wu  so  obtained  and  the  indemnificatioa 
payment  is  not  recoveraUe  undu  the  insurance.  Con¬ 
sideration  under  the  fbregoing  circumstancu  will  be 
primarily  fbr  the  purpose  of  appraising  the  extent  to 
which  the  indemnification  paymmit  is  allocable  to 


nlMiflMkiD  Mtatt.  At  OovtnBMl  will  DMidaMt. 
Atphi  At  wqtlwmwli  of  31.205-19(t)(3)  Md  A). 
AAt  AdtmiiMktiioapiawtiA  AAttKiwtofto 

AH  ttHHAaddB  aBBifaBi  afaBt.  lUa  ady 

ftnsnfli  covtn  Aott  pwirioB  piatt  A  which  At  ooa* 
trihAtatt  to  bt  BMdt  an  tiAbliditd  A  advaaot  tad  At 
tovd  AbcBtllii  it  dtitniiAid  by  At  coidfAitiflBt  toadt* 
ft  tAa  cottn  praAl  AatAit  MvAfipliBt«  ndoAcctach 
pmi  pmvvMQ  ow  pm  mi  wnuB  om  mnnifiB  ot  m 
ptadoo  piMi  A  aAptnyffc  QXl)  tbowt. 

0)  Tht  ptatkiB  oott  tiiipmUt  to  t  oott  toooBatAf 
ptcAd  it  At  att  coatribudoa  reqaifed  to  be  made  fcf 
,;AA  padod  after  addap  Ato  tooouat  dividaidi  lod  odar 
./waAi.  where  lyplictbto.  However,  aay  ponioo  of 
peatioa  oott  oomputed  for  t  coet  accwiartm  period  Aat 
Jt  defcned  pumiat  to  a  waiver  framed  under  Ae  pio- 
I  jvAAoi  of  ERISA  (tee  30.412.S0(cX3))  win  be 
.  .pOowable  A  Aote  fkiture  accounting  periodt  whqD  the 
ftmdinf  does  occur.  The  allowdMliqr  of  these  defer* 
red  comribudoBs  witt  be  limited  to  the  amoums  Aat 
SMiaid  have  been  aUowed  had  Ae  fending  been  made 
A  Ae  year  Ae  costs  would  have  been  assigned  except 
for  Ae  waiver. 

,  CD  Any  amourn  paid  or  fended  to  Ae  trust  before 
the  time  it  becomes  assignable  and  aUowabte  shaO  be 
applied  to  feture  years,  A  order  of  time,  as  if  actuaUy 
paid  and  deductiUe  A  such  yean. 

Cii)  The  provisions  of  subdivision  (j)(3)0v)  above 
oonceming  payments  to  PBGC  ap|dy  to  defined  con* 
trfeution  |d^. 

(S)  Awfoa  pkms  usbig  pay-as-you-go  methods.  A  pen* 
aAn  idan  using  pqr*as*you*go  methods  A  a  plan  A  wfaidi 
Ae  oomiactor  recognixes  pension  cost  only  when  benefits 
ate  paid  to  retired  emptoyees  or  their  beneficiaries. 
Ri^aidless  of  whether  Ae  payment  of  peosAo  benefitt 
can  or  catmot  be  compeOed,  aDowabk  costt 
for  Aeae  types  of  plans  shall  not  exceed  an  amoum  com* 
pmed  as  follows: 
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lAUlity  over  a  period  of  no  lam  Aon  10  or  non  Ann 
40  yctn  ifoai  om  inocpum  cv  m  Uioiuij* 

^  Compute,  by  uti^  an  actnorAl  coot  naeAod,  a 
itoniitl  oott  ftv  At  period. 

Qv)  Tfte  tom  of  00  end  Cfi)  Aove  ttpntemt  Ae 

hboqbi  of  pcssioQ  OOfltS  ottlpBiblo  to  dio  OOWHt 
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paid  A  Ae  year. 

(V)  PoiT  plOpOflOt  Of'^CtCfOli&iDp  OOBttOCt  0001  offaooo 
a  pqf*aa*yoo-fo  plan  A  AMated  at  ehher  a  supplcmetl- 
al  plan  or  an  addifional  but  tqiarme  plan  to  a  batic 
ftmded  plan,  the  plant  will  be  treated  m  one  plan;  e.g., 
the  actuarial  coat  method,  past  service  amnttiimion 
period,  etc.,  of  Ae  basic  ^an  will  be  used  on  Ae  tap» 
idemental  or  additional  pay*at*you*fo  plan  A  deter* 
mining  the  proper  costs  — «g— to  the  curram 
period.  Any  coots  A  excess  of  Aooe  determined  by  ut- 
Ag  the  actuarial  oott  method  and  astumpdoos  of  Ae 
basic  ^an  ate  unaQowaUe.  However,  when  assump* 
boos  for  salary  piogiessioot,  mortality  rates  of  Ae  par* 
tkipants,  and  so  fiorA  are  significantly  differem,  Ae 
assuntytions  used  fx  the  basic  and  tuppiemental  plan 
may  be  different. 

(vO  The  requiiemems  of  lubdivAioiiB  QX^XO  tAougb 
0v)  above  ate  abo  ^plicaUe  to  pqr*as*yoo*go  plans. 
(6)  Early  redrtment  incentive  phns.  An  early  retire¬ 
ment  incentive  plan  A  a  plao  under  which  eagdoyees 
receive  a  bonus  or  incemive,  over  and  above  Ae  require¬ 
ment  of  the  bask  pension  plan,  to  retire  early.  Theae 
plans  normally  are  not  ^iplicaAe  to  all  partidpanA 
of  the  basic  plan  and  do  not  reptesem  life  Acome 
tettlemems,  and  as  such  would  not  quality  n  pen¬ 
sion  costs.  However,  for  contract  costing  purpoaes, 
early  retirement  incentive  payments  are  allow* 
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AyWom^XD  ttraoi^  av)provided- 

(2)  TIm  COM  m  acooq^  te  nd  allocaMd  ia 
tccwdiim  wWi  At  oouBiciOf ^  iystout  of  aocont* 
iof  te  ptiMioa  ooiii  (m  udMliviMoo  (iX^Xv)  above 

OQT^jpi^g^  wmate  in  eccorthoM  wiih  the 

(HO  llMpiM  la  mUad  only  10  active  enployeea. 
The  coat  of  eatiwaHin  the  plan  to  emptoyeea  wbo 
•atbed  oa  wen  tmiaaiatl  bctee  the  adoptioe  of  Hia 
plaa  ia  anaDowaUa;  tad 

Ov)  The  total  of  the  incciitive  paymeata  to  aay 
eatfii^  aa^r  Bot  aueed  H»  aaMKmt  of  die  enploy* 
eeh  aaaaal  aahvy  fbr  the  pnviooa  fiaeal  year  befbn 

OIP  CHylliyw  1 IWWI  Wi 

(f)BiiVt^sioUowiimhlppkuu(§SpF).  CD  An 
ESOP  la  aa  Mividnal  atock  bomia  plan  <Mgn^ 
icaOy  to  Inveat  in  the  aiodc  of  the  eaqrtoyer  coqnntioo. 
The  ooamctor'a  contributiona  to  an  E^oyee  Slock 
Ownenhip  Ttaat  (ESOT)  nay  be  in  the  fonn  of  cash, 
atodc,  or  peopeity.  Coete  of  ESOF't  are  dlowaUe  aub* 
Jeet  to  dn  fbOowiig  oonditiooa: 

(A)  Cbntiibttdone  by  the  oonttnctor  in  any  one 
year  nay  not  eioeed  IS  percent  C2S  percent  when 
a  non^  p|nfiiffi|>  pi^i  jf  incloded)  of  aalariea 
wafea  of  employeea  participatinf  in  the  |din  in 
aaypardadaryeab 

(B)  The  contribution  nte  (ratio  of  coniribotioo 

to  aanviea  and  wapea  of  paradpadng  em{doyeea) 
any  aoi  enceed  the  laat  approved  contribotioo  rate 
eacept  when  approved  by  die  conuaciins  officer 
baaed  upon  juaMcation  provided  by  the  contiac- 
IOC  Whn  no  codaribution  waa  made  in  the  previ* 
one  year  fbr  an  exiaihig  ESOP.  or  when  a  new 
ES(y  ia  fim  eatabiiahed,  and  die  contractor  pro- 
poaee  to  make  a  coniributioo  in  the  cuneot  year, 
the  *«u  be  lubject  to  the  con* 

tncdas  officerh  approvaL 

(Q  When  a  pin  or  nreenent  exlaii  wherein 
the  liability  fbr  me  oonrnotkm  cn  be  conqwfied 
for  a  nec^  year,  the  eqieaee  aaaociaied  with 
that  UabiHQr  ia  aaeignable  0^  to  that  period.  Any 
pordoa  of  the  oontribudon  not  ftnded  by  the  dme 
eet  for  filing  of  the  Federal  income  tax  letam  fbr 
that  year  or  any  extenakw  thereof  ahall  not  be 
dioenride  in  adamiQeot  yeara. 

(D)  Whn  a  pin  or  agreement  exiao  wbereia 
the  Habi^  for  the  cotunbodoo  cannot  be  com* 
peUed,  the  amount  contributed  for  ny  year  ia 
aeai^Mble  to  that  year  provided  the  amount  is 
fbaM  by  the  dme  eet  for  filing  of  the  Fbderal 
fawome  tax  letm  for  that  year. 

Whn  the  oontributioo  it  in  the  form  of 
aton,  the  vahw  of  the  stock  coniributioo  shall  be 
Umiied  to  the  fdr  market  value  of  the  stock  on  the 
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dam  that  dtle  ia  effecdvdy  irnsfnud  to  dm  traac 
Ca*  ooatribudooe  ahaa  be  allowabie  only  whn 
dm  contractor  fumishea  evidence  aaddbomry  to 
the  coniracdni  officer  demonatradin  dnt  aiock 
purdmaea  by  die  ESOT  are  or  will  be  at  a  frir 
market  price;  04..  makna  anngenmnm  with  dm 
imat  petmitihif  te  oooncdng  officer  to  exandn 
pord^  of  aiodt  by  dm  Bust  to  determin  that 
pricea  paid  are  at  frir  market  valae.  Whn  enee> 
rive  pricea  ate  paid,  dm  amount  of  dm  nceaa  will 
be  credited  to  the  aame  indltect  cost  poob  that 
were  charged  for  the  ESOP  contribution  in  the 
year  ia  which  the  stock  perchaae  occurs. 
However,  whn  dm  tnist  purchases  dm  stock  with 
borrowed  fimds  which  will  be  repaid  over  a  period 
of  yean  by  carii  oootrfbodon  ftom  the  oontraetor 
to  the  trust,  the  excess  price  over  foir  marimt  value 
aheO  be  credited  10  the  indbect  coat  pools  pro  mm 
over  dm  period  of  yean  during  which  dm  contnc- 
tor  contifonms  dm  cash  need  by  dm  bust  to  rqmy 
the  loan.  Whn  the  foir  market  value  of  nnisrimd 
stock  or  atodc  of  a  chmely  held  CQiporatin  is  not 
readily  determinaMe,  dm  vahtadn  will  be  made 
i  Mnt  wto  cotnioccmoo 

the  gnidelinee  for  valnathm  used  by  dm  IRS. 
fii)  Amounm  coobibuted  to  n  ESOP  arisini  ftom 
dther  (A)  u  additioiial  investment  tax  credit  (see 
197S  Thx  Reduction  Act— TRASOP*s);  or  (B)  a  pay* 
roll-based  tax  credit  (see  Ecormniic  Recovery  Thx 
Act  of  1981)  are  unallowable. 

(iii)  The  requiremnm  of  subdiviaioo  (OOXIi) 
aboiw  are  applicable  to  Employee  Slock  Owimiah4> 
Plana. 

00  Deemed  compensation.  (1)  Deferred  compenaatin 
ia  n  award  givn  by  an  employer  to  compenaam  n 
employee  in  a  finve  cost  accounting  period  or  periods  for 
services  rendered  in  one  or  more  cost  account^  periods 
before  dm  dam  of  receipt  of  compensation  by  the  enqdoy- 
ee.  Defned  compensation  does  not  include  dm  amount  of 
yen -end  accruals  for  salaries,  wages,  or  bonuses  dmt  are 
paid  within  a  reasonable  period  of  dme  after  the  end  of  a 
coat  accounting  period.  Subject  to  31  J0S-6(a).  deferred 
awards  are  allowable  whn  they  are  baaed  on  current  or 
ftdure  services.  Awards  made  in  periods  snbsetpmnt  to  dm 
period  whn  dm  work  being  remunerated  was  performed 
are  not  allowable. 

Cl)  The  costs  of  deferred  awards  ahaU  be  measured, 
allocamd,  and  accounted  for  in  compHaoce  with  dm  pro- 
vishws  of  30.415,  Accounting  for  the  Cost  of  Defmed 
Cbmpensadon. 

(3)  Deferred  compnsadon  payments  to  emidoyees 
under  awards  made  before  the  effective  dam  of  30.415 
are  allowable  to  the  extern  they  would  have  ben  allow¬ 
able  under  prior  acquisition  r^uladons. 

0)  Compensation  incident^  to  business  ae^idsitimu. 
The  ftdlowing  ooatt  are  unal)owri>ie: 
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(1)  PiymMls  ID  tnployMi  min  ■graemeatt  in 
whidi  itey  iMDivt  vaeW  wpcimiiioii.  h  «mdm  ct 
dM  conncn^  Mmul  MMfMot  p«y  pnctkt,  if  (heir 
eovtoyiMat  teminiM  Mtowtaf  a  dH^  ia  Ae  ana* 
ageaieM  CQiaid  owar.  or  owacnh^  of.  the  coaaacior  or 

(2)  PiyaKait  ID  ongloyoM  oader  piaai  latroAiced 
ia  cooaectiai  wMi  a  ctaafe  (aMir  acoad  or  pfoqwe* 
live)  la  the  auwatmarai  ooatiol  ovat:  or  owaerdiip  of. 
the  ooomcior  or  a  adbamitial  poiiioo  of  in  aaaeta  la 
whidi  ihooa  ea^loyaea  leoeiva  apodal  oonpetuaiioo. 
wUdl  ia  ooadaiMit  ipoD  tfM  eaiflDyee  fcaiaiaiag  with 
die  coattidor  fior  a  ^Mdfied  peiM  of  itae. 

(piO  fVtafe  teadbx  (1)  Print*  beaefita  are  aUowancea 
aad  aetvioea  proviM  by  riw  oonmctor  id  ka  eaiployeea  aa 
compenaatioa  la  addldoa  id  fegular  wagea  and  aalariea. 
Fringe  benefita  Indnde,  but  are  not  llnlied  lo,  the  cost  of 
vaeatloaa,  akk  leave,  holidaya.  milliary  leave,  employee 
Inauianoe,  and  aupfriemental  onemployment  benefit  plana. 
Except  aa  provided  eteewhem  in  Subpw  31.2,  the  cosu  of 
Cringe  benefita  are  allowable  to  the  extent  that  they  are  lea* 
aonable  and  are  required  by  law,  employer-employee 
agreement,  or  an  eatabllabed  policy  of  the  connactor. 

(2)  That  ponioo  of  the  coat  of  company-furnished 
automobilea  that  relaiea  to  personal  use  by  employees 
fincludlng  tranaponation  lo  and  firom  work)  la  unallow- 
•  able  regardless  ^whether  the  coat  is  r^Kxt^  as  ttxable 
income  to  the  employees  (see  31.20S-4^0)« 

(n)  Emptoyte  nbau  and  punhast  discount  plans. 
Rebeies  and  purchase  discounts,  in  whatever  form,  granted 
loempioyeeaoaprotfaictsarserviceaprodooedbyihecoa- 
tractor  or  aCnUaies  ate  unallowable. 

31  J0S>7  Coaf  ingcBcks. 

(a)  ‘‘Contingency,’*  aa  used  in  this  subpait,  means  a  pos¬ 
sible  future  event  or  condition  arising  from  presently 
known  or  unknown  causes,  the  outcome  of  which  is  inde¬ 
terminable  at  the  present  lime. 

(b)  Cosu  for  contingencies  are  generally  unallowable 
for  historical  cosiiitg  purposes  because  such  costing  deals 
with  cosu  faicutied  and  recorded  on  the  contractor's  books. 
However,  In  some  cases,  as  for  example,  terminations,  a 
contingency  factor  may  be  recognized  when  it  is  applicable 
to  a  past  period  ID  give  recognition  10  minor  unsettled  fac¬ 
tors  In  the  failerest  of  expediting  settlement. 

(c)  In  connection  wiA  estimates  of  future  costs,  contin- 
genciea  fhU  into  two  categories: 

(1)  Those  that  may  arise  from  presently  known  and 
exi^g  conditions,  the  effects  of  which  are  foreseeable 
within  reasonable  limiu  of  accuracy;  e.g.,  anticipated 
cosu  of  rejecu  and  defective  work.  Contingencies  of 
this  category  are  to  be  included  in  the  estimates  of 
future  cosu  so  aa  to  provide  the  best  estimau  of  perfor¬ 
mance  cost. 

(2)  Those  that  may  arise  from  presently  known  or 
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unknown  conditions,  the  effect  of  which  cannot  be  mea¬ 
sured  so  precisely  as  to  provide  equiuble  residu  ro  die 
contractor  and  lo  the  Government;  e.g..  resuhs  uf  pend¬ 
ing  litigation.  Contingencies  of  this  category  are  to  be 
excluded  from  cost  estimates  under  titc  several  items  of 
cost,  but  should  be  disclosed  separately  (including  ihr 
basis  upon  which  the  contingency  is  computed)  to  fKiH- 
tate  the  negotiation  of  appropriate  contractual  enverarr. 
(See,  for  example.  31J0S-6(g).  31.20S-I9.  and  31  ?  - 
24.) 

31 J0S4  Contribtttioas  or  donations. 

Contributions  or  donations,  including  cash,  property  and 
services,  legardleu  of  recipient,  are  unallowable,  except  as 
provided  in  31.205-l(eX3). 

3U0S-9  Rmrvcd. 

3U05-10  Cast  of  money. 

(t)  Facitilus  eapilai  cost  of  money.  {\)  General,  (i) 
Facilities  capital  cost  of  money  (cost  of  capital  couuuiticd 
to  facilities)  is  an  imputed  cost  determined  by  applying  a 
cost-of-inoney  rale  to  facilities  capital  employed  in  r<Mi- 
tract  performance.  A  cost-of-money  rate  is  'inifoiinly 
impu^  to  all  contractors  (see  subdivision  (ii)  below). 
Capital  employed  is  determined  without  regard  to  wlicil  rr 
its  source  is  equity  or  borrowed  capital.  The  resulting  cost 
of  money  is  not  a  form  of  interest  on  borrowings  (<:cc 
31.205-20). 

(ii)  30.414,  Cost  of  Money  as  an  Element  of  the 
Cost  of  Facilities  Capital,  establishes  criteria  for 
measuring  and  allocating,  as  an  element  of  contract 
cost,  the  cost  of  capital  committed  to  facilities.  Cost- 
of-money  factors  are  developed  on  Form  CASU- 
CMF,  br^en  down  by  overhead  pool  at  the  business 
unit,  using  (A)  business-unit  facilities  capital  data. 
(B)  overhead  allocaiion  base  data,  and  (C)  die  cost- 
of-money  rate,  which  is  based  on  interest  rates  speci¬ 
fied  by  the  Secreury  of  the  Treasury  under  50  U.S.C. 
App.  12IS(bX2). 

(2)  Allowability.  Whether  or  not  the  conira'-t  is 
otherwise  subject  to  CAS,  facilities  capital  cost  of 
money  is  allowable  if — 

(i)  The  contractor's  capital  investment  is  mea¬ 
sured,  allocated  to  contracts,  and  costed  in  accor¬ 
dance  with  30.414; 

(ii)  The  contractor  maintains  adequate  records  to 
demonstrate  compliance  with  this  standard:  and 

(iii)  The  estimated  facilities  capital  cost  of  money 
is  specifically  identified  or  proposed  in  cost  propos¬ 
als  relating  to  the  contract  under  which  this  cost  is  to 
be  claimed. 

(3)  Accounting.  The  facilities  capital  cost  of  money 
need  not  be  entered  on  the  contractor's  books  of 
account.  However,  the  contractor  shall  (i)  make  a 
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miBgnadumflaByQflliBoiatadOOaMteta.lBaawi- 
aer  pemiili  arik  and  wcificfliaa,  dl  KievM  Kfaedai^ 
coada^a¥ladwfdaiP8owii0f  ^Da^)pott^a<B^^y  MIy. 

(QAqumm.  ndliltaaGipiidoQaofinaneytetii® 

aDowtfe  inkr  «dipa«it^ih  CO  ibow.  nd  ^ 
fldL  aDocModt  nd  dMoowBiDd  ii  aooadaioo  wkh  ddi  ooa 
pMcipiB  mil  w  w  lOCunM  ook  m  ranuMnsora 
INspoMt  Older  ^iplkabte  ooaMdodNaaeiiimt  ooMacts 
oidtepnpeopiqfiMatpapamoiikrfixadiiioeoaa- 

(S)  Tte  ooo  of  OMoey  neoltint  fron  inelBdiqg  food 
will  (however  rqireeeoted)  ia  the  facilitiee  capital 
eoifibyed  baae  ia  onallowahle. 

(Jb)  Cm  iff  rnomy  at  M  4Umiia  dit  cost  pf  eaplud 


asstu  under  eeustruetieu.  (1)  General,  (i)  Coat  of 
mooey  aa  an  ekmeat  of  the  coat  of  capital  aaaeu  lader 
cooatractioo  ia  an  inveted  coet  detenniiied  by  applying  a 
coat-«f>money  rate  to  the  inveatneat  in  tangiMe  and 
intangible  capital  aaaett  while  they  are  bdag  coaatrected. 
fabricated,  or  developed  for  a  contractor’a  own  aae. 
Capital  employed  ia  determined  withont  regard  to  whether 
ita  aoatce  ia  equity  or  borrowed  capital.  The  reaultlng 
coat  of  money  ia  not  a  form  of  intereat  on  borrowing  (aee 
31.2OS.20). 

30.417,  Coat  of  Mooey  u  an  EieoMtit  of 
Coat  of  Capital  Aaaeta  Under  Conatnction, 
eatabliahea  criteria  for  meaanring  and  allocating,  aa 
an  element  of  contract  coat,  the  coat  of  capital 


(The  next  page  ia  31«19.) 
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CHMiiail  <»  a|M  MM  Mite  ceMBVGilMi.  Mrioi- 
tioa.  or  dovriofaML 

Q)iMbnaMiD».  CO^^K^MaroraotiKcaainGtiiate^ 
i*iM«rii^loCAS.aodMOipiMipedfMiiHbdivl- 
«k»  00  Mow.  iw  coot  of  flHBqr  fer  opM  MMH  oate 

COHBlMDOOt  IBUHLWyOt  RE  QBVRBfnBOl  ■  IRRIlfn  Ir^ 

(A)  Tho  cool  of  BMMy  li  cdcotaNod,  •o**—****  lo 
I  ooaaacli.  Md  oooMd  ia  tcoordmet  wMi  30.417; 

(B)  The  coattacior  miimahw  edeqnMe  looonb  to 
dcanaemto  ooaipliiaoo  wMi  Mi  laadtod;  lad 

(Q  the  cool  of  ntooey  fv  teafible  ciptel  eieeii 
k  iadiided  ia  dw  captalbed  coat  toet  piovidee  dto 
beki  fcr  eOowdble  depndadoe  ooM.  or.  ia  toe  CMe 
of  iattagtok  capital  eeaeii.  toe  ooit  of  Boaqr  k  ia* 
chided  ia  toe  ook  of  ihoae  aneii  for  twhich  aaior* 
tkaiioa  ooala  aia  aUowable. 

01)  Acaiel  iatereet  coot  k  Iko  of  the  ceIcBletod  ko- 
puied  ooet  of  mooey  for  capital  asaeti  uader  ooosinic- 
tka,  fobckatka.  or  devkopmeat  k  naallowabk. 

(3)  Aeeomibii.  The  ook  of  oioaey  for  oipitel  eneti 
under  coaknictioa  need  not  be  eale^  on  the  ookrac- 
tor’i  books  of  eooouat.  However,  die  coatractor  ihaU  0) 

make  a  meaiofaadum  eatry  of  the  cok  and  00  tooiniak. 
k  a  ntmmer  dik  permits  audit  and  verificatka,  aQ  lele- 
vaat  achedodes.  ook  data,  and  odier  dak  neoeaaaiy  to  nq>- 
port  the  entry  AiUy. 

(4)  Payment.  The  ook  of  money  for  capital  assets  under 
oonstruetka  tok  k  aUowabk  under  subparagr^di  Q) 
above  <rf  tok  ook  principle  shall  be  an  “incurred  ook” 
for  reimburiemek  purposes  under  ap|dicabk  ook- 
reimburaemek  contracts  and  for  progress  paymek  pur¬ 
poses  under  fixed-price  coatractt. 


31.205-11  D^redatka. 

(a)  Deprecktko  is  a  charge  to  currek  operatkas  vriiich 
distribkes  the  cok  of  a  tangjbk  capital  asset,  less  estimked 
residual  value,  over  die  estimated  useftil  life  of  toe  asak 
k  a  systemkk  and  logical  manner.  It  does  nk  involve  a 
process  of  vataatko.  Useftd  life  refers  to  the  prospective 
period  of  eoonomk  oaeftalnen  k  a  particular  contractor’s 
operkioos  as  dhtingnished  fiem  pt^rsical  life;  it  is  evidenced 
the  actual  or  esthnated  retiiemek  and  rqilaoeamt  prac- 
tke  of  toe  cokractor. 

I  (b)  Coatracton  having  contracts  subject  to  30.409. 
Depreektka  of  Taagibk  Capital  Assets,  muk  adhere  to  the 
requitemek  of  tok  standard  for  all  folly  CAS-oovered  con¬ 
tracts  and  may  elect  to  adopt  toe  standard  for  all  odier  con- 
I  tracts.  AQ  requiieoieats  of 30.409  are  applicable  if  toe  elec¬ 
tion  k  made,  and  its  requirements  supersede  any  conflict¬ 
ing  requirements  of  thk  ook  principle.  Once  electing 


to  adopt  30.409  for  kl  eokraks.  eeanactora  anal  ooadaue  I 
to  foOow  k  ukil  aniificatkn  of  fiaal  nwsptanoe  of  aU 
delivkibk  kSBBS  on  kl  open  aefotkied  Ooveramsk  ooD- 
tracts.  Paragraphs  (c)  tkeiigh  (e)  bekw  appfy  so  coatractt 
to  which  30.409  a  ak  apphad.  I 

(c)  Normk  depreciatko  on  a  ookracsor’s  plaat,  eqkp- 
meat,  and  otok  capkk  fenTities  is  an  aUowabk  cokract 
cost,  if  toe  cokracsor  is  abk  to  demonstrate  tok  it  it 
reaaonabto  and  aPocabk  (but  see  paragraph  0)  bekw). 

(d)  Depreeikkn  shaQ  be  considered  reaioiiablf.  if  toe  con- 
tTRCtOE  fottOWB  pObciRB  Bflid  pCOOBdOEBS  tfiRt  REB** 

(1)  *’*««»■*■*—*  irito  those  followed  k  the  same  ook 

oeker  for  business  other  than  Oovemmeat; 

(2)  Reflected  k  the  contractor’s  books  of  anonunts  and 

financkl  statements;  and 

(3)  Both  used  and  aooeptkile  for  Pederk  income  tax 

purposes. 

(e)  When  toe  dqxecktkn  reflected  on  a  ookractor’s  m. 

bo^  of  accounts  a^  financkl  statemeks  differs  from  thk 
used  and  acceptable  for  FOderk  income  tax  purposes,  teim- 
bursemek  shaQ  be  based  on  toe  asak  cok'smortized  over 
toe  estimated  useful  life  of  the  property  using  depreciation 
methods  (straight  Ike,  sum  of  the  years’  digitt,  etc.)  ac¬ 
ceptable  koome  tax  purposes.  Alkwkile  depreciatioe. 
ihaU  not  exmed  the  oaed  for  book  and  ftfromtirt 

purposes  and  ihaU  be  determined  k  a  manner  consistent 
with  the  depreciatioo  policies  and  procedures  followed  k 
the  same  ook  ceker  on  noo-Governmem  business. 

(f)  Depreciation  for  reimburtemek  purposes  k  toe  case 
of  tax-exempt  organizatioos  shaQ  be  determined  on  toe  basis 
described  k  paragraph  (e)  immediately  above. 

(g)  Special  coosideratiom  are  required  for  assets  acquired 
before  the  effective  date  of  this  ook  principle  if.  on  tok 
date,  the  undepreckted  balance  of  these  assets  resulting  from 
depreciation  policies  and  procedures  used  previously  for 
Govemmek  contracts  and  subooniiacts  is  different  from  the 
undepreciated  balance  on  the  bo^Vs  ^  financial  stkemeks. 
The  undepreckted  balance  for  contract  cok  purposes  shall 
be  depreciated  over  the  remaking  life  using  the  methods 
and  Uvea  frdlowed  for  book  purposes.  The  aggregate 
depreciation  of  any  assk  aUowa^  after  toe  effective  date 
of  this  31.205-11  shaQ  not  exceed  toe  cok  basis  of  toe  asset 
less  any  deprecktkn  allowed  or  allowable  under  prior  ac¬ 
quisition  reguktkms. 

(h)  Depreciation  should  usually  be  allocated  to  toe  con¬ 
tract  and  other  work  as  an  indirect  cok.  The  amount  of 
deprecktioo  aOowed  k  any  accountkg  period  may,  con- 
sistek  with  the  bask  objectives  k  paragraph  (a)  above,  vary 
with  volume  of  production  or  use  of  multishift  operations. 

(i)  In  the  case  of  emergency  facilities  covered  by 
certificates  of  necessity,  a  contractor  may  elect  to  use 
normal  deprecktion  without  requesting  a  determination 
of  “true  deprecktioo.’’  or  may  elect  to  use  either 
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aoam'  «  “true  <iepwciiii<iii“  after  a  dctcrminarioa  of 
“true  <kp««eciatioo"  hu  beea  made  by  aa  Emerfcacy 
Facilitiea  Oepieciatioo  Board  (EFDB).  Hie  method  domed 
moet  be  followed  oonaiateaily  thoughout  the  lift  of  dm 
emertency  ftcility.  When  u  ekcdoo  is  made  to  use  oor* 
bhI  depredatioo,  the  criteria  in  paraoraphs  (c).  (d).  (e). 
and  (0  above  shall  apply  for  bofo  the  eoaerfency  period 
ead  the  post>einertency  period.  When  an  election  is  made 
to  use  “true  depreciatioa*'.  the  amoont  allowaUe  as 

.III 

(1)  With  respect  to  the  emergency  period  (five  yean). 
fMl  be  computed  in  accordance  the  detemdnation 
of  the  EFDB  and  allocaiBd  raieably  over  die  ftiQ  five  year 
emergency  period;  provided  no  odier  allowance  is  mode 
which  w''u'i  dufdkaie  the  ftoton,  such  as  extraordinary 
Obsolescence,  covered  by  the  Board’s  determination:  and 

(2)  After  the  ead  of  the  emergency  period,  shall  be 
computed  by  distributing  the  remaining  undepreciated  por¬ 
tion  of  the  cost  of  the  emergency  ftcility  over  the  balance 
of  its  useftil  lift  provided  the  remaining  undepreciated 
pcHiKMi  of  such  cost  shall  not  include  any  amount  of 
uarecovered  “true  depreciation.” 

(j)  No  depreciation,  rental,  or  use  charge  shaO  be  allowed 
on  property  acquired  at  no  cost  from  the  Govemmem  by 
the  contractor  or  by  any  division,  subsidiary,  or  affiliate 
of  the  contractor  under  common  control. 

(k)  The  depreciation  on  any  item  which  meets  the  criteria 
for  allowance  at  a  “price"  under  31.205-26(e)  may  be  based 
on  that  price,  provided  the  same  policies  and  procedures 
ate  used  (or  costing  all  business  of  die  using  division,  sub¬ 
sidiary.  or  organization  under  common  control. 

(l)  No  depreciation  or  rental  shall  be  allowed  on  pit^r- 
ty  ftiUy  depreciated  by  the  contractor  or  by  any  division, 
subsidiary,  or  affiliate  of  the  contractor  under  common  con¬ 
trol.  However,  a  reasonable  charge  for  using  fully 
dqireciated  property  may  be  agreed  iqion  and  allowed  (but 
see  31.109(hX2)).  In  determining  the  charge,  consideration 
«iiaii  be  given  to  cost,  total  estimated  useftil  lift  at  the  time 
of  n^otitfions,  efftct  of  any  increased  mainienanoe  diaiges 
or  decreased  efficiency  due  to  age,  and  the  amount  of 
dqtredatkm  previously  diarged  to  Oovemment  contracts 
or  subcontracts. 

I  (m)  30.404,  Capitalization  of  Tangible  Assets,  ^iplies  to 
assets  acquired  a  “capital  lease”  as  defined  in  State- 
nieat  of  Financial  Accounting  Standard  No.  13  (FAS-13), 
Accounting  for  Leases,  issued  by  die  Financial  Accounting 
I  Standards  Board  (FASB).  CompUance  with  30.404  and 
FAS-13  requires  diat  sudi  leased  assets  (capital  leases)  be 
treated  as  purchased  assett;  i.e.,  be  capitalized  and  the 
rapfiiTwH  value  of  such  assets  be  distributed  over  dieir 
uaefiil  lives  as  depreciation  charges,  or  over  the  leased  life 
as  amortization  charges  as  appropriate.  Assets  whose  leases 
ate  classified  as  capital  leases  under  FAS-13  are  subject  to 
the  requirements  of  31.205-11  while  assett  acquired  under 
leases  classified  as  operating  leases  are  subject  to  the 
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lequirefflcais  on  tcmal  costs  in  31.205-36.  The  amdards 
cf  financial  acwumting  and  reporting  prescribed  by  FAS-13 
an  incorporated  into  this  priw.  pie  and  shall  govern  its  ap¬ 
plication,  except  as  provided  in  subparagraphs  (1).  (2),  a^ 

(3)  below. 

(1)  Rental  costs  under  a  sale  and  leaseback  arrange- 
meat  ahaO  be  allowabie  up  to  the  amount  ftat  would  have 
beea  allowed  had  the  contractor  retained  tide  to  the 
p»*''>etty. 

C^tal  teases,  as  defined  in  FAS-13.  for  all  real 
and  perscmal  property,  between  any  relatod  parties  are 
subj^  to  tit  tequitctiieatt  of  this  subparagraph 

31.205- ll(m).  If  it  is  determined  that  the  terms  of  the 
lease  have  been  significantly  afftcted  by  die  ftct  that  the 
lessee  and  lessor  are  rriated,  depreciation  charges  shall 
not  be  allowed  in  excett  of  diose  adiich  would  have  oc¬ 
curred  if  the  lease  contained  terms  consistent  with  diose 
found  in  a  lease  between  unrelated  parties. 

(3)  Assets  acquired  under  leases  that  the  cootiactor  must 
capiudize  under  FAS-13  shall  not  be  treated  as  purchased 
assets  for  contract  purposes  if  die  leases  are  covered  by 

31.205- 36(bK4). 

31,265-12  Economic  planning  costs. 

(a)  This  category  includes  costs  of  generalized  foog-moge 
management  planning  that  is  concerned  with  the  future 
overall  devefopment  of  (he  contractor’s  business  and  that 
may  take  into  account  the  eventual  possibility  of  economic 
dislocations  or  fundamental  alterations  in  those  markets  in 
which  the  contractor  cuirendy  does  business.  Economic 
planning  costs  do  not  include  organization  or  reorganiza¬ 
tion  costs  covered  by  31.205-27. 

ft>)  Economic  planning  costs  are  allowable  as  indirect  costs 
to  be  properly  allocated. 

(c)  Research  and  developmott  and  engineering  costs 
designed  to  lead  to  new  products  for  sale  to  die  general 
public  are  not  allowable  under  this  principle. 

3U05-13  Employee  morale,  health,  weUhre,  food 
sendee,  and  doiiaitory  costs  and  credits. 

(a)  Aggregate  costs  incurred  on  activities  designed  to  im¬ 
prove  working  conditions,  employer-etn|doyee  relations, 
en^loyee  morale,  and  employee  p^ormance  (leu  income 
generiied  by  dwse  activitiu)  are  allowable,  except  u  limited 
by  paragraph  (b)  immediately  below,  and  to  die  extent  that 
the  net  amount  is  reasonable.  Some  exanqiles  are  bouse 
pubLcations,  health  clinics,  recreation,  em^oyee  counsel¬ 
ing  services,  and  food  and  dormitivy  services,  whidi  in¬ 
clude  opersting  or  furnishing  facilities  for  cafeteriu,  din¬ 
ing  rooms,  canteens,  hmeh  wagons,  vending  madiinu,  liv¬ 
ing  accommodations,  or  similar  typu  of  services  for  the 
contractor’s  etnployeu  at  or  near  die  contractor’s  fKilities. 

0>)  Losses  fr^  operating  food  and  dormitory  services 
may  be  included  u  costs  only  if  the  contractor's 
objective  is  to  operate  sudi  services  on  a  break-even 
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basis.  Losses  SMsatnert  because  food  services  or  lodgiiii  ec- 


aic  fonushed  wiihout  cfasrfe  or  at  prioee  or 
rases  which  obviously  would  not  be  ooodudve  so  die  ac- 
oonpUahineot  of  the  above  oligective  ate  not  allowabk.  A 
loss  Bsay  be  allowed,  however,  to  the  extent  that  the  coa- 
tractor  can  demonstrate  that  unusual  ctrcuinstanoes  exist 
(e.f.,  (1)  Where  the  contractor  must  provide  food  or  dor- 
mhoty  services  at  remote  locatioos  where  adequate  com¬ 
mercial  fodlities  ate  not  reasonably  available,  or  (2)  where 
chaffed  but  unproductive  labor  costs  would  be  excessive 
but  m  the  services  provided  or  where  cessation  or  reduc¬ 
tion  of  food  or  dormitocy  operations  will  not  odierwiae  yidd 
net  cost  aavinp)  such  that  even  with  efficieat  meaefcment, 
the  services  on  s  break-even  basis  would  require 
rhrfng  inordinately  high  prices,  or  prices  or  rates  higher 
Hiaw  those  charged  by  commercial  establishments  offwing 
the  —me  services  in  the  same  geographical  areas.  Gists  of 
food  and  dormhuoty  services  s^  include  an  allocable  share 
of  indirect  eiqienaes  pertaining  to  these  activities. 

(c)  When  the  contractor  has  an  arrangement  authorizing 
an  employee  association  to  provide  or  operate  a  service, 
such  as  vending  machines  in  the  contractor's  plant  and  re¬ 
tain  die  profits,  such  firofits  shall  be  treated  in  the  same 
mMiner  as  if  the  contractor  were  providing  the  service  (but 
see  paragrqih  (d)  immediately  below). 

(d)  Gmtributi^  by  the  contractor  to  an  employee 
orgaiuzatkn,  including  funds  from  vending  madiine  rec^its 
or  Mmilar  souTces,  may  be  included  as  costs  incurrred  under 
paragraph  (a)  dxive  ody  to  the  extent  that  the  contractor 
demonstrates  that  an  equivalent  amount  of  the  costs  incurred 
by  the  employee  organization  would  be  allowable  if  directly 
incurred  by  the  contractor. 

3U05-14  Eatertainmcnt  costs. 

Gists  of  amusement,  divenkm,  social  activities,  and  any 
directly  associated  costs  such  as  tickets  to  shows  or  qiorts 
events,  meab,  lodging,  rentals,  transportation,  and  gratuities 
are  unillowriile  (but  see  31.205-1  and  31.205-13).  Gists 
of  membership  in  social,  dining,  or  country  clubs  or  odier 
organizations  having  the  same  purposes  are  also 
unallowable,  r^ardless  of  whether  the  cost  is  reported  as 
taxable  income  to  the  enqiloyees. 

31 J05-15  nnes  and  penaMrs. 

Gists  of  fines  and  penalties  resulting  from  violations  of. 
or  foihire  of  the  contractor  to  coi^ly  with.  Federal,  State, 
I  local,  or  foreign  laws  and  regulations,  are  unallowi^le  ex- 
cept  v^ien  incurred  as  a  result  of  conqiliance  with  specific 
terms  and  conditions  of  the  contract  or  written  instructions 
from  the  contracting  officer. 

SIJOS-U  Gains  and  losses  on  disposition  of 

depreciable  property  or  other  capitai  assets. 

(a)  fiaiM  and  losses  from  the  sale,  redrement,  or  other 
diqwsiiioo  (but  see  31.205-19)  of  depreciable  property  shall 
be  included  in  the  year  in  which  they  occur  as  crests  or 
charges  to  the  cost  grouping(s)  in  adiich  the  depreciation 
or  amortizatioo  applicable  to  those  assets  was  included  (but 
see  paragraph  (d)  below). 

(b)  Gains  and  losses  on  disposition  of  tangible  capital 
I  assets,  mfhiHiiig  those  acquired  under  capital  leases  (see 


31.205- ll(m).  shall  be  considered  as  adjustments  of 
depreciailoo  costs  previously  recognized.  The  gain  or  kns 
frir  each  asset  disposed  of  is  the  differeiioe  between  the  net 
amount  realized,  including  msurance  proceeds  from  mvahm- 
tary  conversions,  and  itt  undepreciated  balance.  The  gein 
recognized  for  contract  costing  purposes  shall  be  limited 
to  the  difference  between  the  yeguititym  cost  (or  for  ateets 
acquired  under  a  capital  lease,  the  value  at  which  the  leas¬ 
ed  asset  is  capitalized)  of  the  asset  and  its  undepreciated 
balance  (except  see  subdivisions  (c)(2Ki)  or  (ii)  below). 

(c)  Special  consideratioos  apply  to  an  involuntary  con¬ 
version  ivhich  occurs  when  a  contractor’s  property  is 
destroyed  by  events  over  which  the  owner  has  no  control, 
such  u  fire,  windstorm,  flood,  accident,  dieft,  etc.,  and 
an  insurance  award  is  recovered.  The  following  govern  in¬ 
voluntary  conversions: 

(1)  When  there  is  a  cash  award  and  the  converted  asset 
is  not  replaced,  gain  or  loss  shall  be  recognized  in  the 
period  of  disposition.  The  gain  recognized  for  contract 
costing  purposes  shall  be  limited  to  the  difference  between 
the  acquistioo  cost  of  the  asset  and  its  undqireciated 
balance. 

(2)  When  die  converted  asset  is  replaced,  the  contrac¬ 
tor  shall  either— 

(i)  Adjust  die  depreciable  basis  of  the  new  asset  by 
the  amount  of  the  total  realized  gain  or  loss;  or 

(ii)  Recognize  the  gain  or  loss  in  the  period  of 
disposition,  in  which  case  the  Government  shall  par¬ 
ticipate  to  the  same  extent  as  outlined  in  subparagraph 
(cKl)  above. 

(d)  Cains  and  losses  on  the  disposition  of  depreciable 
property  shall  not  be  recognized  as  a  separate  charge  or 
credit  when— 

(1)  Gains  and  losses  are  processed  through  the  deprecia¬ 
tion  reserve  account  and  reflected  in  the  depreciation 
allowable  under  31.205-11;  or 

(2)  The  property  is  exchanged  as  part  of  the  purchase 
price  of  a  similar  item,  and  the  gain  or  loss  is  taken  into 
consideration  in  the  dqireciation  cost  basis  of  the  new 
item. 

(e)  Gains  and  losses  arising  from  mass  or  extraordinary 
sales,  retirements,  or  other  diqxisition  shall  be  consider^ 
on  a  case-by-case  basis. 

(f)  Gains  and  losses  of  any  nature  arising  from  the  sale 
or  exchange  of  capital  assets  other  than  depreciable  property 
shall  be  excluded  in  computing  contract  costs. 

31.205- 17  Idle  facilities  and  idle  capacity  coats. 

(a)  "Gists  of  idle  facilities  or  idle  capacity,"  as  used  in 
diis  subsection,  means  costs  such  as  maintenance,  repair, 
housing,  rent,  and  other  related  costs;  e.g.,  property  taxes, 
insurance,  and  depreciation. 

"Facilities,”  as  used  in  this  subsection,  means  plant  or 
any  portion  thereof  (including  land  integral  to  the  opera¬ 
tion),  equipment,  individually  or  collectively,  or  any 
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lugible  c^)ital  anct,  whoever  locoed,  eod  wheiho 
owned  or  leeaed  by  the  oontiacior. 

“Idle  cvedqr.'*  u  need  in  thit  mbeection,  meant  the 
nnuaed  cafiaciQf  of  partially  uaed  tedUtiea.  It  ia  die  dilfcreoee 
between  iho  which  a  fhcUiiy  could  achieve  undo  100  po- 
cent  operating  time  on  a  one-ahift  baait.  ieo  operating  in> 
loraptioaa  leaulting  from  time  loo  for  lepain,  aetupa,  nn- 
aaiiafrciocy  materiala,  and  oiho  normal  delayi,  aodtheex- 
teat  to  which  the  (kiltty  waa  actually  uaed  to  mao  demanf^ 
during  the  accouitiing  period.  A  muh^ile-ahift  beaia  okjy 
be  na^  in  the  calculation  inatead  of  a  one-ahift  baait  if  it 
can  be  ahown  diO  diia  amount  of  uaage  could  normally  be 
eayected  for  the  type  of  Ibcility  involved. 

“Idle  fKilitiea,”  aa  uaed  in  ^  aubeectioo,  meant  com¬ 
pletely  nnuaed  fKilitiea  tho  are  exoeu  to  the  oontmetor’a 
cuneo  needa. 

(b)  The  ooata  of  idle  fKilitiea  are  unallowable  unleat  die 

(4)  Are  neoeaaary  to  meet  fhictuationa  in  woridoed;  or 
9)  Were  neceaaaty  udieo  acquired  and  are  now  idle 
becauM  of  changea  in  requirementa,  production 
economka,  reorganization,  termination,  or  other  cauaea 
which  could  not  have  been  reaaonaUy  foreaeen.  (Cotta 
of  idle  fKilitiet  are  allowable  for  a  reaaooable  period, 
ordinarily  not  to  eoeed  1  year,  dqpending  upon  die  in¬ 
itiative  taken  to  uk,  leaK,  or  diapoM  of  the  kOe  fKilitiea 
(but  tee  31.205-42)). 

(c)  Coats  of  idle  capacity  are  costs  of  doing  buaineaa  and 
are  a  fKtor  in  the  normal  fluctuations  of  usage  or  overhead 
rates  from  period  to  period.  Such  coats  are  allowtible  pro¬ 
vided  the  opacity  is  neoeasary  or  wu  originally  reasonable 
and  is  not  the  subject  to  reduction  or  elimination  by  sublet- 
tmg,  renting,  or  tale,  in  nooordance  with  aotmd  business, 
economics,  or  security  practices.  Widespread  idle  opacity 
diroughout  an  entire  plant  or  among  a  group  of  assets  hav¬ 
ing  substantially  the  tame  ftinction  may  be  idle  fKilitiet. 

(d)  Any  COSO  to  be  paid  directly  by  die  Oovemment  for 
idle  fKilities  or  idle  capacity  reserved  for  defeoK  mobiliza¬ 
tion  production  shall  be  the  sidigect  of  a  aeparate  agreement. 


31  Independent  research  and  dcvdoptnenl 

and  bid  and  propoaal  costa. 

(a)  DtfinUUms. 

research,”  as  used  in  this  subaoctioo,  meant 
that  effort  which  (1)  normally  follows  basic  research,  but 
may  not  be  severable  from  tte  related  bask  researdi,  (2) 
attempts  to  determine  and  exploit  the  potential  of  scientific 
discoveries  or  improvementt  in  tedinedogy,  materials,  pro- 
ceases,  methods,  devices,  or  techniquee,  and  (3)  mtempa 
to  advance  the  state  of  the  art.  AppUed  research  does  not 
include  efforts  whom  princbml  aim  is  design,  developmeat. 


FEDERAL  ACQUISITION  REGULATION  (FAR) 

or  lest  of  apedlic  iiema  or  aervices  to  be  considered  for 
sale;  theM  efforts  are  within  the  definition  of  the  term 
“developmeot,“  defined  below. 

“Bask  research,**  aa  uaed  in  this  subsection,  means  that 
research  which  is  directed  toward  incresM  of  knowledge 
in  science.  The  primary  aim  of  bask  research  is  a  ftiller 
knowledge  or  understanding  of  the  subject  under  study, 
rather  than  aiqr  practical  applicatioo  thereof. 

*‘Bid  and  prop^  (BAP)  costs.**  as  uaed  in  this  subdivi¬ 
sion.  means  the  costs  incurred  in  preparing,  mhmhtmg.  and 
supporting  bids  and  proposals  (iriietber  or  not  stdidted)  on 
potential  Government  or  non-Oovemmeat  contracts.  The 
term  does  not  include  die  costs  of  effort  sponsored  by  a 
grant  or  cooperative  agreement  or  required  in  contract 
performance. 

“Company,**  u  used  in  this  subsection,  means  all  divi¬ 
sions,  subsidiaties,  and  affiliates  of  the  contractor  under 
common  control. 

“Development,'*  as  uaed  in  this  subsection,  means  the , 
systematic  uk.  under  whatever  name,  of  scientific  and 
tedinical  knowledge  in  the  design,  development,  test,  or 
evaluation  of  a  potential  new  product  or  service  (or  of  an 
hqxovemeat  in  an  existing  product  or  service)  for  the  pur- 
poK  of  meeting  specific  performance  requirements  or  ob¬ 
jectives.  Developmeat  includes  the  functions  of  design 
eagiiieering,  proioQ'ping,  and  engineering  testing.  Devekp- 
mem  excludes:  (1)  subcontracted  technical  effort  which  is 
for  the  sole  purpoK  of  developing  an  additional  source  fx 
an  existing  product,  or  (2)  development  effort  for  mamifK- 
turiof  or  production  materials,  systems,  processes,  methods, 
equipment,  tools,  and  techniques  not  intended  for  aak. 

“Indqieadent  research  and  ^velopmem  (IRAD)**  means 
a  cmtractor’s  IRAD  cost  that  is  not  qionsored  by.  or  re¬ 
quired  in  performance  of,  a  contract  or  grant  and  that  con¬ 
sists  of  projects  filling  within  the  four  following  areas:  (1) 
bask  rneaioh,  (2)  ^iplied  research,  (3)  developmeat,  and 
(4)  systems  and  other  concqit  formulation  studies.  IRAD 
eflbrtshallnotinchidetaclioi^effoitexpeadedindevdop- 
ing  and  preparing  technical  data  specifically  to  nqiport  sub¬ 
mitting  a  Ud  or  proposal. 

*‘Systems  and  ote  concept  ftxmulation  studies,**  as  used 
in  this  subsection,  means  analyses  and  study  efforts  dtber 
related  to  qiedfic  IRAD  efforts  or  directed  toward  identi¬ 
fying  desir^le  new  systems,  equipments  or  components, 
or  modifications  and  inqnovements  to  existing  systems, 
equipments,  or  oomponeats. 

(!i>)CmpoMon(^aBocadoiief  costs.  The  requiremeiits 
of  30.420,  Accounting  for  Indqiendeat  Research  and  | 
Development  Costs  and  Bid  and  Proposal  Cbsts,  are  incor¬ 
porated  in  their  entirety  and  shall  ap|dy  as  fidlows— 

(1)  FiiUy-CAS<overed  contracts.  Contracts  that  are 
ftilly-CAS<overed  shall  be  subject  to  all  requiremems  . 
of  30.420.  ' 
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p[iMBJ(/ltdC4S<cvtndmditeihC4S<9mii€eih 
MBOL  Ooalnott  dMi  an  Mt  CAS-covmd  or  liMt  CMh 
iwi  or  ooniWlinBa  wyMat  BBOdMiad  CAS  oooara^B 
I  ahaD  be  aridoct  to  all  wi<|iiiTameBU  of  30.420  €xetpt  4 
CFIt  430 J0(eX?)  aad  4  CTIl  420.50(0(2).  wbicfa  an  oot 
(bee  appHcaUe.  Howevor,  aofrCAS  oovand  or  modified 
CAS-ccwered  coatracii  awarded  at  a  tone  toe  coamctor 
baa  CAS^overad  ooedacta  lequiriaf  «mwt****^ 

I  30.4201  aball  be  adl^  to  aO  die  lequiieBMaii  of  30.420. 
Whee  toe  nqaiieBBeali  of  4  CFR  420 J0(e)(2)  aod  4  CFR 
43030(0(2)  an  aot  appikable.  toe  fcOoe^  apply: 
^  ntW  aad  BtoP  ooatt  abafl  be  aUocaaed  to  find 
coal  oli|jeciivea  oe  die  aame  beak  of  aDocadoe  oaed  tor 
toe  OtoA  eipean  graupinc  of  the  pnflt  ccner  (aee 
31.001)  in  which  the  ooata  an  iaciimd.  However, 
when  IRAD  and  BtoP  ooeta  cleerly  benefit  odier  prof¬ 
it  cattn  or  benefit  the  entin  oonpeny,  dwn  coats 
ahall  be  allocated  through  the  OtoA  of  die  other  profit 
ceaien  or  through  toe  corporate  G&A,  as  approprine. 

00  If  aDocadoiia  of  IRfU)  or  BAP  through  the  OtoA 
ban  do  not  provide  equitable  coat  allocatioa.  the  coo- 
trectiag  offi^  may  approve  use  of  a  different  base, 
(c)  idtowoMfiry.  Except  aa  provided  in  paragraph  (d) 
bdotw,  costs  tor  RAD  and  BAP  an  allowable  only  in  ac¬ 
cordance  with  the  following: 

(1)  Con^KUiies  rtquirwd  to  negotiate  advance 
ageemem. 

Q  Any  cooqMny  that  received  payments  for  RAD 
and  BAP  costs  in  a  fiscd  year,  either  as  a  prime  con¬ 
tractor  or  subcontractor,  exceeding  $4.4(X),(XX)  from 
Oovenunent  agencies,  is  required  to  n^otiate  widi  the 
Government  an  advance  agreement  which  establishes 
a  ceiling  for  allowability  of  RAD  and  BAP  costs  fOT 
the  fidlowing  fiscd  year.  This  agreemern  is  binding 
on  all  Government  agencies,  unless  prohibited  by 
statute.  The  tequiremeoa  of  Sectioo  203  of  Pub.  L. 
91-441  necessitate  diat  the  Dq»rtment  of  Defense 
(D(M>)  be  the  lead  negotiating  agency  when  die  coo- 
tractor  has  received  more  than  $4,400,000  in  payments 
for  RAD  and  BAP  from  DOD.  Conqwtatioo  of  RAD 
and  BAP  costt  to  determine  whether  the  threshold 
crkerioo  was  readied  shall  include  only  recoverable 
RAD  and  BAP  costs  allocated  during  die  company’s 
previous  fiscd  year  to  prime  contracts  and  subcoimacts 
for  which  the  submission  and  cmtificatioo  of  cost  or 
pricing  data  were  required.  (Also  see  paragnqib  (b) 
above  and  1S.$04.)  The  confutation  shall  inchi^  fiiU 
I  burdening  pursuant  to  30.420. 

Oi)  When  a  company  meets  the  criterion  in  (i)  above, 
reqdred  advance  agreements  may  be  negotiated  at  the 
corporate  levd  and/or  with  thorn  profit  centers  that 


coaaract  diiactly  wito  the  (Sovernmeat  and  that  k  dm 
preceding  year  aHocatadtacoveraMe  RAD  and  BAP  com 
eiwwditig  $350,000,  iadudmg  burdemag,  to  coatracts  and 
aubcoatracta  for  which  the  aubmiasioa  aad  cettificatioa  of 
coat  or  pridag  data  were  required  (also  see  paragraph  (b) 
above  aad  15.804).  When  ceiliags  are  argotiated  for 
separate  profit  ceaiers  of  the  compaif .  the  allowability  of 
DIAD  a^  BAP  com  tor  any  center  diat  in  its  previous 
fiscd  year  did  aot  reach  the  $550,000  threshold  may  be 
determined  in  accordance  with  subparagraph  (c)(2)  below. 

OB)  Ceilinp  are  the  maximum  dollar  amounts  of  total 
RADaadBAPcomdiatwillbeallowabktoralkica- 
don  over  the  appropriate  base  for  that  part  of  the  com- 
pany’s  operation  covered  by  an  advance  agreement. 

(iv)  No  RAD  and  BAP  cost  shaQ  be  allowaUe  if 
a  confany  fidls  to  initiate  negodatioo  of  a  lequked 
advance  agreemern  before  the  end  of  the  fiscal  year 
for  adiidi  the  agreement  is  required. 

(v)  When  n^otiations  are  held  with  a  coofany 
.  merting  the  $4.4(X),000  erherioo  or  with  separate  pn^ 

centers  (when  negotiations  are  held  at  that  level  under 
(ii)  above),  and  if  no  advance  agreemern  is  reached, 
payment  for  RAD  and  BAP  costs  shall  be  reduced 
below  that  which  the  company  or  profit  center  would 
have  otherwise  received.  The  amount  of  such  reduced 
payment  shall  not  exceed  75  percem  of  the  amount 
which,  in  the  opinion  of  the  contractiiig  officer,  the 
company  or  profit  center  would  be  entitled  to  receive 
under  an  advance  agreement.  Written  nolificatioo  of 
the  contracting  officer’s  determination  of  a  reduced 
amoum  shall  be  provided  the  contractor.  In  the  event 
that  an  advance  agreement  is  not  reached  before  the 
end  of  the  contractor's  fiscal  year  for  which  the  agree- 
mem  is  to  apply,  negotiations  shall  immediately  be  ter¬ 
minated,  and  the  contracting  officer  shall  furnish  a 
determination  of  die  reduced  amoum. 

(vi)  Contractors  may  appeal  decisions  of  the 
contiacting  officer  to  reduce  paymern.  The  fpeal  shaU 
be  filed  with  the  contracting  officer  within  30  days  of 
receipt  of  the  contracting  officer’s  determination.  (Also 
see  Subpart  42.10.) 

(2)  Companies  not  required  to  negotiate  advance 
agreements.  Ceilings  for  allowable  RAD  and  BAP  costs 
for  coiTfanies  not  required  to  negotiate  advance 
agreemoits  in  accmdance  with  subparagrfh  (cKl)  above 
shall  be  established  by'a  formula,  eitiier  on  a  company- 
wide  basis  or  by  profit  centers,  computed  as  follows; 

(i)  Determine  the  ratio  of  RAD/BAP  costs  to 
total  sales  (or  other  base  accepuble  to  the  con¬ 
tracting  officer)  for  each  of  the  preceding  three 
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ywn  ad  UN  two  U|iiM  of  Asm  Miot;  lUt 
cvonfB  ii  the  1R&0/B4P  hkiocicil  niio: 

00  CoovuiB  dM  tvonfe  aail  OUkO/BAP  coitt 
OHradlar  alkd  •vongo),  aim  te  two  bifhoil  of  te 

pnOMHI  IDfN  7«ttBt 

00)  DUkD/BdkP  ooctt  for  die  oaier  fcr  te  canal 
yar  wMch  we  at  in  eioeee  of  dw  pradat  of  (he 
oeaw’e  acial  (owl  take  (a  oda  accepted  bea)  for 
the  conat  yar  ad  the  DUtD/Btf  hiworical  niio 
conpaeif  under  0)  above  Oaafter  called  product) 
ahaD  be  conaidered  aUowaUe  only  lo  foe  extent  the 
product  doa  not  exceed  120  percent  of  foe  averife. 
If  foe  product  is  leas  dia  80  penew  of  dw  average, 
ooa  up  to  80  perocot  of  foe  avenge  foaD  be  aDowabk. 

Ov)  However,  at  the  discretko  of  the  oooincting  (tf* 
flow,  a  advance  agreement  mqr  be  agotiated  wfaa 
foe  contractor  ca  demonstrate  that  the  fonnuk  would 
prodna  a  dearly  inequitabk  coat  recovery. 

((S)  Dtfared  ntAD  and  BAP  eoio.  (1)  IRftD  oosti  foat 
were  incurred  in  previous  aorounting  periods  are 
onallowabk,  acept  wha  a  cooiiacior  has  developed  a 
spedfk  product  at  its  own  risk  in  aniicqiation  of  recover¬ 
ing  foe  devdopment  costs  in  the  sak  price  of  the  product 
provided  foal— 

(i)  The  total  amount  of  IRAD  coets  applicabk  to  die 
product  ca  be  kkatified; 

^  The  proiwioo  of  such  con  to  ukt  of  die  product 
is  reasonabk; 

OiO  Ibe  oontractor  bad  a  Govemment  bwsinrss  dur¬ 
ing  the  tiing  that  the  costs  were  incurred  or  did  not 
aOocaie  IR&O  costs  to  Government  oootmets  exeqx 
to  prorate  the  cost  of  devdoping  a  spedfk  product  to 
the  Saks  of  that  product;  and 

Ov)  No  costs  of  Gutient  IRAO  progrsms  are  aUocated 
to  Government  work  except  to  prorate  die  costs  of 
devdoping  a  spedfk  product  to  the  sales  of  that 
product. 

(2)  Wha  deferred  costs  are  recognized,  the  contract 
(except  firm-fixed-prke  and  fixed-price  with  ecooomk 
peke  aiSostmeot)  will  indude  a  spedfk  proviskm  set¬ 
ting  forth  foe  amount  of  deferred  IRAD  coats  diat  are 
aOocdife  to  die  contract.  The  negotiatkin  memorandum 
wiU  state  the  drcumstanca  pertaining  to  foe  case  and 
die  reaaa  for  accepting  the  deferred  costs. 


31J85-19  Inaurnna  and  tndfBsnififation. 

(a)  Insurana  by  purchase  or  by  aelf-insoring  includes 
coverage  foe  oontractor  is  required  to  cany,  or  to  have  ap¬ 
proved.  under  the  twms  of  the  contract  and  any  odiw 
coverage  the  contractor  iwiwtaiM  k  connecdoo  with  die 
general  conduct  of  its  businett.  Any  contractor  desiring  to 
fstaNifo  a  program  of  self-insurance  applicabk  to  contracts 
I  that  are  not  subjed  to  30.416,  Accounting  for  Insurance 
Costs.  foaD  comply  with  the  sdf-insunnoe  requirements  of 
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dint  standard  as  well  w  with  Pfot  28  of  this  Regukiion. 
However,  of  a  contractor’s  insurance  program  in 

accordance  srifo  Rsrt  28  does  not  constitute  a  determiiin- 
an  to  the  allowability  of  the  progrm’s  coat.  The  ammiw 
ot  hmimnce  costt  which  may  allowed  is  subject  to  die 
cost  limiutions  and  exclusions  in  die  following 
subparagraphs. 

(1)  Com  of  insurance  lequiied  or  approved,  and  main¬ 
tained  by  the  contractor  pursuant  to  the  contract,  are 
aUowabk. 

(2)  Costs  of  insurance  maintained  by  the  contractor  in 
connection  with  the  general  conduct  of  its  business  are 
allowriik,  sifeject  to  the  following  limitatioos: 

(i)  T>pes  and  extent  of  coverage  shall  follow  sound 
busincM  practice,  and  the  rates  and  premiums  must  be 
reasonabk. 

(ii)  Costs  allowed  for  busineas  interruption  or  other 
similar  insurance  must  be  limited  to  exclude  coverage 
of  profit. 

(iji)  The  cost  of  property  insurance  premiums  for  in¬ 
surance  coverage  in  excess  of  the  acquisition  cost  of 
the  insured  assets  is  allowabk  only  w^  the  oontrac¬ 
tor  has  a  fonnal  wrineo  pobty  assurim  that  in  the  event 
the  insured  property  is  invohnnarily  convened,  the  new 
asset  shall  be  valued  at  the  book  value  of  the  replaced 
asset  plus  or  minus  adyusonenis  for  differences  between 
insurance  proceeds  actual  rqiiacenient  cost.  If  the 
contractor  does  not  have  such  a  formal  written  pcdicy, 
the  cost  of  premiums  for  insurance  coverage  in  excess 
of  the  acquisition  cost  of  the  insured  asset  is 
unallowable. 

(iv)  Costs  of  insurance  for  the  risk  of  loss  of  or 
damage  to  Government  property  are  allowable  only  to 
the  extent  diat  the  contractor  is  liable  for  such  lou  or 
damage  and  such  insurance  does  not  cover  loss  or 
damage  that  results  from  willful  misconduct  or  lack 
of  good  feifo  on  the  part  of  any  of  the  contractor’s 
direclort  or  officen  or  other  equivalent  representatives. 

(v)  Ctmtiacton  operating  under  a  program  of  self- 
insurance  must  obl^  approval  of  foe  program  when 
required  by  28.306(a). 

(vi)  Costs  of  insurance  on  die  lives  of  officers,  part¬ 
ners,  or  proprietors  are  allowable  only  to  the  extent 
that  the  insurance  rqwesents  additional  compensation 
(see  31.205-6). 

0)  Actual  losses  are  unallowable  unless  expressly  pro¬ 
vided  for  in  the  contract,  except— 

(i)  Losses  incurred  under  the  nominal  deductibk 
provisions  of  purchased  insurance,  in  keeping  with 
sound  business  practice,  are  allowable  for  contracts  not 
subject  to  30.416  and  when  the  contractor  did  I 
not  esublish  a  self-insurance  program.  Such 
contracts  are  not  subject  to  the  self-insurance 
requirements  of  30.416.  For  contracts  subject  to  I 
30.416,  and  for  those  made  subject  to  the  self- 1 
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IM  COBBlGllr  8  ■Vnng  CHnHDBlI  B  IBIHDnnBOB  pn^ 

pm  (iM  pMunph  (i)  ibove).  actui  lonat  aay  be 
aMdMabMitfcrdyff|HiBidveMtf*biaunaoe||R>- 
pw  wlWB  tfie  acittel  amouat  of  loeaee  will  aoi  differ 
sigaillGaiitly  fhim  the  pregecied  averife  loeaes  for  tbe 
tooouodni  period  (aee  4  CFR  41AS0(iX2Xh)).  h  dioee 
iiti«— where  an  actual  loaa  has  occurred  and  die 
preeeat  value  of  the  liabiUqr  ia  detenniaed  under  the 
I  proriaiooB  of  30.416-50(aX3Xii).  the  allowable  ooet 
riwll  be  IhBtod  to  an  amouoe  oonputed  ueiai  aa  a  die- 
**— *  talB  the  iaeereet  tete  deeemdBed  by  the  Secretary 
of  the  lYeaaury  purauaat  to  SO  U.S.C.  App.  121S(b)C2) 
in  effect  at  the  dme  the  lota  ia  recognixed.  However, 
die  fell  of  a  honp-auin  eettlemcot  to  be  peid 

within  a  year  ot  the  date  of  aettlemeot  ia  allowdUe. 

Oi)  Minor  loesea,  tuch  aa  tpoOege,  breakage,  and 
ditappearaiice  of  imaO  hand  to^  that  occur  in  the  or* 
duuiy  ooune  of  doing  businett  and  that  are  not  covered 
by  insurance  ate  allowaUe. 

(4)  Ihe  coat  of  inaurince  to  protect  the  comractor 
against  the  costs  of  conectiog  its  own  defects  in  materials 
or  woriananship  is  unallowable.  However,  inautanoe  costa 
to  cover  fortuitous  or  casualqr  losaes  resulting  from 
dditcts  in  twierial*  or  workmanship  are  allowriile  as  a 
normal  business  ejqwnae. 

(5)  Premhuns  for  retroactive  or  backdated  insurance 
written  to  cover  occurred  and  known  losses  are 
unallowable. 

(b)  If  purchased  insurance  is  available,  the  charge  fiv  any 
eelf-iiisuraiioe  coverage  plus  insurance  administration  ex* 
pfnw*  not  exceed  the  cost  of  comparable  purchased 
jnffpran^  phtt  sssociated  insurance  administration  expenses. 

(c)  fasurance  provided  by  cqitive  insurm  insurers  owned 
by  or  ■«"*<”  the  control  of  the  contractor)  is  considered  self* 
insurance,  and  diarges  for  it  must  comply  wife  fee  self* 

■  insumce  provisions  of  30.416.  However,  if  fee  c^xive  in* 
surer  also  sells  insurance  to  fee  general  public  in  substan* 
tial  7»— i**—  and  h  can  be  demonstrate  feat  die  charge 
to  the  is  based  on  conqietitive  market  forces,  fee 

inrotiiw-  will  be  considered  purchased  insurance. 

(d)  The  aOowrinli^  of  premiums  for  insurance  purchased 
from  ficoting  insurance  companies  (insurance  emnpanies 
not  rdaied  to  the  contractor  tat  who  reinsure  wife  a  cap* 
tive  insurer  of  the  contractor)  shall  not  exceed  the  amount 
(|feu  leasonaMe  fronting  company  charges  for  services 
rendered)  which  the  contractor  would  have  been  allowed 
had  ft  insured  directly  wife  the  captive  insurer. 

(e)  Sdf-iasurance  charges  tor  risks  of  catastrophic  losses 
are  not  allowable  (see  28.308(e)). 

(f) 4  The  Oovemment  it  obligated  to  indemnify  fee  con* 
tractor  only  to  the  extent  authorized  by  law.  as  eiqiressly 
provided  for  in  die  contract,  except  as  provided  in  pnmgraph 
(a)(3)  tibove. 

Late  premium  payment  charges  related  to  eti^yee 
deferred  compensation  plan  insurance  incurred  pursuant  to 


Saction  4007  (29  U.S.C.  1307)  or  Section  4023  (29  U.S.C. 
1323)  of  fee  Employee  Retirement  Income  Security  Act  of 
1974  are  unallowable. 

3US5>2I  Interest  and  ether  flitanrial  casts. 

Interest  on  borrowings  Oiowever  represented),  bond  dis- 
counts.  costs  of  financing  nd  capital  (net  woife 

phis  long-term  liabilities),  1^  and  profearional  fees  paid 
in  connection  wife  preparing  prospectuses,  tvtets  of  pcepar* 
ing  and  issuing  stodc  rigfes.  and  direedy  asscriaied  costs 
are  unallowable  except  for  iatermt  assessed  by  State  or  local 

mimW  Itia  MMnlitingf  in31J0Ml 

(but  see  31.203*28). 

31J05-21  Labor  rdatloM  costs.. 

Costt  incurred  in  maintaining  satisfectoiy  relations 
between  the  contractor  and  its  employees,  including  costs 
of  shop  stewards,  labor  management,  committees,  employee 
publiorions,  and  other  related  activities,  are  allomfele. 

31.285-22  Legisiative  lobbyliig  coats. 

(a)  Costs  associated  wife  the  following  activities  are 
unallowaMe: 

(1)  Attempts  to  influence  the  outcomes  of  any  Federal, 
State,  or  lo^  election,  referendum,  initiative,  or  similar 
procedure,  through  in  kind  or  cash  contributions,  en¬ 
dorsements,  publicity,  or  similar  activities; 

(2)  Establishing,  administering,  contributing  lo,  or  pq^* 
ing  the  expenses  of  a  political  party,  campaign,  politiad 
action  conunittee,  or  other  organization  estaUished  for 
the  purpose  of  influencing  the  outcomes  of  elections; 

(3)  Any  attempt  to  influence  (i)  the  introduction  of 
Federal  or  state  legislation,  or  (ii)  the  enactment  or 
modification  of  any  pending  Federal  or  state  legislation 
through  communication  wife  any  member  or  employee 
of  the  Congress  or  state  legislature  (including  efforts  to 
influence  state  or  local  officials  to  engage  in  similar  lob¬ 
bying  activity),  or  wife  any  government  official  or 
employee  in  connection  wife  a  decision  to  sign  or  veto 
enrollta  legislation; 

(4)  Any  attempt  to  influence  (i)  the  introduction  of 
Federal  or  state  legislation,  os  (ii)  die  enactment  or 
modification  of  any  pending  Federal  or  state  legislatioo 
by  prqwring,  distributing  or  using  publicity  or  propagan¬ 
da,  or  by  urging  members  of  die  general  public  or  any 
segment  thereof  to  contribute  to  or  particqwte  in  any  mass 
demonstration,  march,  rally,  fund  raising  drive,  lobby¬ 
ing  campaign  or  tetter  writing  or  telqihoiie  campaign;  or 

(5)  Legislative  liasion  activities,  including 

at  Iqpslative  sessions  or  committee  hearings,  ptherigg 
information  regarding  legislation,  and  analyzing  the  ef¬ 
fect  of  legislation,  when  such  activities  are  carried  on  in 
support  of  or  in  knowing  prqiaration  for  an  effort  to 
engage  in  unallowable  activities. 

(b)  The  following  activities  are  excepted  from  the 
coverage  of  (a)  above: 
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(1)  Prawidiag  a  lachnkal  and  factual  preientaiioB  of 
infcniMikn  OQ  a  topk  dincity  rdaiad  in  perforins 
of  a  oooiiact  duot^  having  tettiinoay.  ttMemeata  or 
leaera  to  the  Coogicaa  or  a  stale  legialiuure,  or  subdtvi* 
skw,  meaaber.  or  oognizant  staff  member  thereof,  in 
wapomf  to  a  docomemed  request  (inchiding  a  Gsogres- 
sioBai  Record  notice  requesting  lestimoey  or  smemeass 
fbr  the  reoofd  V  a  regui^  scheduled  hMring)  made  by 
the  redpient  meihber,  l^i^ve  body  or  subdivisioii.  or 
a  oognfaant  staff  member  thereof;  provided  such  infor¬ 
mation  b  readily  obtainiMe  and  can  be  readily  put  in 
ddhwnbie  form;  and  farther  provided  that  costt  under 
this  section  for  nansportatioo,  lodgiiig  or  meals  are 
unallowable  unless  inairred  for  the  purpose  of  offering 
testimony  at  a  regularly  scheduled  Congressional  hear¬ 
ing  pinuant  to  a  written  request  for  such  presentation 
made  by  die  Chairman  or  Ranking  Minority  Menfoer  of 
the  Comnuaee  or  Subcommittee  conducting  such  hearing. 

Q)  Any  louring  made  unallowable  by  (aK3)  above 
to  influeM  state  legislation  in  order  to  directly  reduce 
oontmet  cost,  or  to  avoid  material  impairment  of  the  con¬ 
tractor’s  authority  to  perform  the  contract. 

(3)  Any  activity  specifically  authorized  by  statute  to 
be  with  ftmds  from  the  coiuract. 

(c)  When  a  contractor  seeks  reimbursement  for  indirect 
coats,  total  lobbying  costs  shall  be  separately  identified  in 
the  indirect  cost  tile  proposal,  and  dieKafier  treated  as  other 
unallowable  activity  costs. 

(d)  Contractors  shall  submit  as  part  of  their  annual  in- 
diiect  ooat  rme  proposals  a  certification  that  the  reqpiirements 
and  standards  of  tto  subsection  have  been  coiiqi^  with. 

(e)  Contractors  shall  maintain  adequate  records  to 
demonstrate  that  the  certification  of  costt  as  being  allowable 
or  unallowable  pursuant  to  diis  subsection  conqilies  widi 
the  requirements  of  this  subsection. 

(f)  lliiie  logs,  calendars,  or  similar  records  shall  not  be 
required  to  be  created  for  purposes  of  complying  with  this 
subsection  during  any  particular  calendar  month  udien— 

(1)  The  employee  engages  in  lobbying  (as  defined  in 
(a)  and  (b)  of  dus  subsection)  JS  peroent  of  dm  employee’s 
compensated  hours  of  emptoyment  during  that  deodar 
month;  and 

(2)  Widiin  the  preceding  5-year  period,  the  organiza¬ 
tion  has  not  missuted  allowable  or  unallowable 

coats  of  uy  nature,  including  l^ialative  lobbying  costs. 
When  conditioas  of  subparagraphs  (0(1)  and  (2)  of  this 
subeection  ate  met,  contractors  are  not  required  to 
establish  records  to  siqipott  the  allowability  of  claimed 
costs  in  addition  to  records  already  required  or  main¬ 
tained.  Abo,  when  conditions  of  subparagraphs  (0(1)  and 
Q)  of  dtis  subsection  are  met,  the  absence  of  time  logs, 
calendars,  or  similar  records  srill  not  serve  as  a  buis  for 
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diaallowiag  costs  by  contesting  eatimaies  of  lobbying  tnne 
spent  by  tmpitoyuM  during  a  calendar  month. 

(g)  Existing  procedures  should  be  utilized  to  resolve  in 
advance  any  significant  questions  or  duagreements  conoetn- 
ing  the  interpretation  or  iqiplicatioB  of  this  subsection. 

3U0S-23  Leases  on  other  contracts. 

An  excess  of  costs  over  income  under  any  other  contract 
(including  the  oontmetor's  comributed  portion  under  cost- 
sharing  contracts)  u  unallowable. 

31.205- 24  MainteBaacc  and  repair  costs. 

(a)  Costt  necesaaty  for  the  iqAeep  of  property  (inchidiag 
Oovemment  property,  unless  otherwise  provided  for)  that 
neither  add  to  the  permanent  value  of  the  property  nor  ap- 
preciaUy  proloog  its  intended  life,  bin  k^  it  in  an  effi- 
ckm  operating  condition,  are  to  be  treated  as  follows  (but 
tee  31.205-11): 

(1)  Notnud  mairncnance  and  repair  costs  are  allowable. 

(2)  Extraordinary  maintenance  and  rqmir  costs  are 
allowable,  provided  those  costs  are  allocated  to  the  ap¬ 
plicable  periods  for  purposes  of  determining  contract  costs 
(but  tee  31.109). 

(b)  Expenditures  for  plant  and  equipment,  including 
rehabilitation  whidi  should  be  capitalized  and  subject  to 
dqireciation,  according  to  generally  accepted  accounting 
principles  as  applied  under  the  contractor's  established  policy 
or,  when  applicable,  according  to  30.404,  Capitalization  of  | 
Tangible  Assets,  are  allowable  only  on  a  depreciation  basis. 

31.205- 25  Manufacturing  and  production  engineer¬ 
ing  costs. 

(a)  The  costs  of  manufacturing  and  production  engineer¬ 
ing  effort  u  described  in  (1)  throu^  (4)  below  are  aU 
allowable: 

(1)  Developing  and  deploying  new  or  improved 
materials,  systems,  processes,  methods,  equipment,  tools 
and  techniques  foat  are  or  are  expected  to  be  used  in  pro¬ 
ducing  products  or  services; 

(2)  Developing  and  deploying  pilot  production  lines; 

(3)  Improving  currem  pr^uction  functions,  such  as 
plant  layout,  production  scheduling  and  contrtri,  methods 
and  job  analysis,  equqxnem  capabilities  and  capacities, 
inspection  techniques,  and  tooling  analysis  (inchx^  tool¬ 
ing  design  and  application  improvements);  and 

(4)  Material  and  manufacturing  producibility  analytit 
for  production  suitability  and  to  optimize  manufacturing 
processes,  oMhods,  and  techniques. 

(b)  This  cost  princqile  does  not  cover: 

(1)  Basic  and  ^lied  research  effort  (as  defined  in 

31.205-18(a))  lelat^  to  new  technology,  matmials, 
systems,  processes,  methods,  equipment,  tools  and  tech¬ 
niques.  Such  technical  effort  is  governed  by  31.205-18, 
Independent  research  and  development  costs;  and 

(2)  Development  effort  for  manufaemring  or  produc¬ 
tion  materials,  systems,  processes,  methods. 
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•qpilpanl;  looli  tad  tel  an  ImmM  te 

aala  ii  aln  fovanad  by  31  J05>ll. 

((^  Whan  aaiwAcniriiig  or  pndoetloo  ilrfilopainr 
ooaia  an  oapMamao  or  n^ovaftio  m  capnaiitao  wtam 
Wo  ooottartorli  poVdai^  aHowabla  ooal 

wiD  ha  daterniinad  io  acoordanca  with  dw  laqriiw 
MMBor31J0S.ll.  Dapradadoa 
SUOMI  Maliilaiaaoli. 

(lO  Malarial  ooati  iododa  *t»i*  ooaii  oT  nch  haoH  aa 

MDoftGtoriBS  iiippHw.  wbathar  yordaiad  or  moo* 
fccnnd  hy  dw  oootncior.  aad  may  taidiida  ool* 
latani  haan  la  iBhoowd  tna^ortatkn  aad  latnadt  la. 
aaraaoa.  hi  oonpodag  aiatefial  ooata.  coaddgari<*a 
fhdl  be  given  to  fcaaooable  ovemna.  ipoilag^  or  da* 
fcedvo  work  (unlos  othefwiae  pravkiad  in  any  oon* 
tiact  proviaioa  relating  to  tnepaedng  and  oonacting 
dafectiva  work).  Theae  coats  are  allowable.  sid>ject  to 
the  requirements  of  paragraphs  (b)  through  (e)  below. 

(b)  Costs  of  material  shall  be  adUuated  for  income  and 
other  oredhs.  including  avaOaUe  trade  disoounta,  re* 

'ftanda,  rdwtes.  allowances,  and  cash  diacouata,  and 
credits  for  scrap,  salvage,  and  material  returned  to  ven* 
don.  Sndi  inoewne  and  other  credits  ahaO  cither  be 
credited  direedy  to  the  cost  of  the  material  or  be  aHo* 
cated  as  a  credit  to  indirect  costs.  When  the  contractor 
can  demonstrate  that  Ailore  to  take  cash  diaoonnts  was 
reasonable,  lost  diacoonts  need  not  be  credited. 

(c)  Reasonable  adjustments  ariaiiig  from  diirerencee 
bettnen  periodic  physical  inventories  and  book  inveo* 
lories  nuy  be  included  in  arriving  at  costs;  providti, 
SBch  adjustments  rdate  to  the  period  of  contract  per* 
formanoe. 

(d)  When  materials  are  purchased  specificaOy  for  and 
are  identiflaMe  solely  wifo  performance  under  a  coo* 


MIIMI 

tract,  the  actual  pwchaae  eoat  of  those  maiarials  should 
bn  charged  to  the  ooMract  If  mmerial  is  isauad  from 
atorm,  any  generally  raoogniiad  medMd  of  pricing 
andi  material  is  aoocptabic  if  that  nmthod  is  oonsisiont* 
ly  ap^ied  aad  the  reaults  ate  equitahle.  When  csdnMm 
of  ftttnre  material  coats  are  required,  current  market 
priea  or  aadc^mted  acquisition  coat  My  be  used,  bat 
the  baaia  of  pricing  must  be  discloeed. 

(e)  AOowaace  for  afl  amteriaia,  si^plieB.  aad  serviom 
that  are  sold  or  transferred  between  any  diviaiona,  sub. 
aidiariea,  or  aflUiatea  of  the  contractor  under  a  oofuaMa 
control  ahaO  be  on  the  beaio  of  coat  bcarred  in  accord, 
aaoe  with  this  stfopart  However,  allowaaoe  My  be  m 
a  price  when  k  is  the  eatabHahed  praetkm  of  the  trana* 
ferriag  organizadon  to  price  interorganiiational  trana* 
fers  at  other  than  cost  for  commercial  work  of  the 
contractor  or  any  diviaioa,  subsidiary,  or  affiliate  of  the 
contractor  under  a  commoo  oont^  aad  when  the 
price— 

(1)  b  or  is  based  on  an  “established  catalog  or 
market  price  of  commercial  Hcm  a(dd  in  substantial 
quantities  to  the  general  public’*  in  accordance  with 
1S.804;  or 

(2)  b  the  result  of  “adequate  price  conqietitioo”  in 
accordance  with  IS.KM  and  is  ^  price  at  which  aa 
award  was  made  to  the  affiliated  organization  after 
obtaining  quotations  on  aa  equal  basis  from  such 
wganization  aad  one  or  more  oottide  sources  that 
l»oduce  the  item  or  its  equivalent  in  significant  quan* 
tity. 

(3)  Provided,  that  in  either  subparagraph  (I)  or  (2) 
above— 

®  The  price  is  not  in  ezeem  of  the  transferor's 
current  sales  price  to  its  most  bvored  customer 
including  any  division,  subsidiary  or  affilkte  of 
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d»  coMiicior  WMkr  •  eommoa  conttoO  for  •  ^ 
^iMMity  under  convmbte  coMttii^ 

(iO  Tte  coottic^  officer  liM  not  determined  the 
priM  m  be  nnneeonable. 

(0  The  price  dmenniaed  m  accordance  with  etd^panh 
tn^  (eXO  bbove  4>ottld  be  adjusted  ID  reflect  die  qiMnd* 
lies  bedof  acquired  and  may  be  adjusted  to  reflect  actual 
of  uuy  modificeiioos  necessary  of  cooiiect 


Organisation  cestfc 

CO  Except  ns  provided  in  paragraph  (b)  of  diis  subsec* 
lion,  expenditures  in  connection  with  (1)  pianning  or  exe* 
cutl^  the  oiganiiatioo  or  reorganisation  of  the  corporate 
atmctuie  of  a  business,  incluiSng  metgen  and  acquisitions. 
CO  nOstiiv  or  planning  10  resist  the  reorganlxatioo  of  the 
corporate  stractute  of  a  business  or  a  change  in  the  control* 
ling  interest  in  the  ownersh^of  a  business,  and  (3)  raising 
capital  (net  worth  plus  long*lBtm  liabilities),  are  unallow* 
able.  Such  expenditures  include  but  are  not  limited  to 
Incorporation  fees  and  corns  of  attorneys,  accountants,  bro¬ 
kers,  promoters  and  organisers,  management  consultanu 
and  investment  counselors,  whether  or  not  employees  of 
die  contractor.  Unallowable  "reorganisation**  oostt  include 
the  cost  of  any  change  in  the  contractor's  flnancial  struc* 
ime,  excluding  administrative  costs  of  sbort*tetm  borrow* 
logs  for  working  upital,  resulting  in  alterations  in  the 
ri^  and  interestt  of  security  hold^  whether  or  not  addi* 
donalcaidtal  Is  raised. 

(b)  Tte  cost  of  activities  primarity  intended  to  provide 
compensation  will  not  be  consideted  organisationai  cosu 
aubjM  to  this  sidisection,  but  will  be  governed  by  31.20S* 
d.  Ikese  activities  inclu^  acquiring  stock  for  (1)  executive 
bonuses.  (2)  employee  Mvings  plans,  and  (3)  employee 
stock  ownerdi^i  pIsM 

31405*2S  Other  business  expenses. 

The  following  types  of  recurring  cosu  are  allowable 
when  allocated  on  an  equitable  basis: 

(a)  Registry  and  transfer  charges  resulting  from  changes 
in  ownership  ^securities  iswed  by  the  contractor. 

(b)  Cost  of  shareholders’ meetings. 

(c)  Nbcmal  proxy  solicitations. 

Pkeparmg  and  publishing  rqxxu  10  sharehokkn. 

(e)  Pr^aring  and  submitting  required  reporu  and  forms 
to  URing  and  other  regulatory  bodies. 

'  (0  Incidental  cosu  of  directors'  and  committee  meet* 

ings. 

(g)  Other  similar  costs. 

3U05*29  Plant  protection  costs. 

Cosu  of  items  such  as  (a)  wages,  uniforms,  and  equip* 
meiK  of  personnel  engaged  in  plant  protection,  (b)  dcpreci* 
atioo  on  plant  protection  capital  asseu,  and  (c)  necessary 
expenses  to  comply  with  military  requiremenu,  are  allow* 
able. 

3U05*30  Patent  costs. 


(a)  The  ftdiowing  patent  cosu  are  allowable  to  the 
extent  that  they  are  incurred  as  requiremenu  of  a 
Covunment  contract  (but  see  31303*33): 

(1)  Cosu  of  preparing  inventioo  diaclosores.  rcpotis. 
and  other  documents. 

(2)  Cosu  for  searching  the  art  to  the  extent  necessary 
to  make  the  invention 

(3)  Oihu  cosu  in  connection  with  the  filing  and 
prosecution  of  a  United  States  patent  applkation  where 
title  or  royalty-free  Uccrue  is  to  be  conveyed  to  the 
Govemment 

(b)  General  counsding  services  relating  to  patent  mat¬ 
ters,  such  as  advice  on  patent  laws,  reguluions.  clauses, 
and  employee  agreements,  ate  allowable  (but  see  31303* 
33). 

(c)  Other  than  those  for  general  counseling  services, 
patent  cosu  not  required  by  the  contraa  ate  unallowable. 
(See  also  31303*37.) 

31305*31  Plant  reconversion  costs. 

Plant  reconversion  cosu  are  those  incurred  in  restoring 
or  rehabilittting  the  contractor’s  facilities  to  approximately 
the  same  conditioo  existing  immediately  before  the  start  of 
the  Govemment  contract,  fair  wear  and  tear  excepted 
ReconverskM  cosu  are  unallowable  except  for  the  cost  of 
removing  Government  property  and  the  restoration  or  rtha- 
bOiution  cosu  caused  by  such  removal.  However,  in  s|c- 
cial  circumstances  where  equity  so  dicutes,  additional 
cosu  may  be  allowed  to  the  extent  agreed  upon  before 
cosu  are  incurred.  Care  should  be  exercised  to  avoid  dupli* 
cation  through  allowance  as  contingencies,  additional  p^* 
it  or  fee,  or  in  other  contracts. 

31305*32  Precontract  costs. 

Precontract  cosu  are  those  incurred  before  the  effective 
date  of  the  contract  directly  pursuant  to  the  negotiation  and 
in  anticipation  of  the  contract  award  when  such  incurrence 
is  necessary  to  comply  with  the  proposed  contract  delivery 
schedule.  Such  cosu  are  allowable  to  the  extent  that  they 
would  have  been  allowable  if  incurred  after  the  date  of  the 
contract  (see  31.109). 

31305*33  Professional  and  consultant  service  costs. 

(a)  Cosu  of  professional  and  consulunt  services  ren* 
(kred  by  persons  who  are  members  of  a  particular  profes¬ 
sion  or  possess  a  special  skill  and  who  are  not  officers  or 
employees  of  the  contractor  are  allowable  subject  to  para¬ 
graphs  (b),  (c),  (d).  and  (e)  below  when  reasonable  in  rela¬ 
tion  to  the  services  render^  and  when  not  contingent  upon 
recovery  of  the  cosu  from  the  Government  (but  see 
31.203-30). 

(b)  In  determining  the  allowability  of  cosu  (including 
rcuincr  fees)  in  a  particular  case,  no  single  factor  or  any 
special  combination  of  factors  is  necessarily  determinative. 
However,  the  following  factors,  among  others,  should  be 
considered: 

(I)  The  nature  and  scope  of  the  service  rendered  in 
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Wlate  ite  pRVOrtiM  of  OofwmmMi  woric  ID 
iM  OOMMOr't  KMl  bMfaMM  ]t  ack  M 10  iBOMaM 
coawcior  to  favor  of  hcanteg  da  con.  poiticalafly 
wlaa  the  MivieM  loadend  an  mc  of  a  coedsoiag 
aaiuo  and  lava  liitia  lalatiooaliip  a  work  aodar 
OovanaMBi  ooBttaca> 

(d>  Whadar  da  «rvin  CM  be  parfMBMd  BMia  aoo> 
Boni^y  Iqr  ainidoyaaot  father  dan  by  oontaetiai. 

(7)  The  qaalificakaa  of  da  iadivklttal  or  coocem 
leaderiaf  da  aervka  and  da  eaaoaafy  fee  chaigad, 
eapedafly  oo  aoa>govenuiKmcoatnca. 

9)  Adequacy  of  the  contractual  agreement  for  the 
aetvice  (e.g^  deacrqNion  of  the  aervioe:  eaimaie  of  tune 
leqpiied;  meof  oompeaaation:  termination  proviiiane). 

(c)  Retainer  fees  to  be  aOowible  must  be  sufipoiad  by 
evidwcedat 

(1)  The  services  covered  by  da  retainer  agreement 
are  nececMry  and  cusiomssy: 

CQ  The  level  of  paa  services  justifas  the  amoum  of 
the  ictainer  fees  Of  BO  eervices  were  rendered,  fees  are 
not  auiofflsticaOy  unallowable);  and 

(3)  Ha  retaiw  fee  is  reasonable  in  conqarison  with 
maintaining  m  bhhouse  capability  a  perform  the  cov* 
ered  services,  when  fectors  such  as  cost  and  level  of 
experdae  are  oonside^ 

(d)  Costs  of  legal,  accounting,  and  consultant  services 
and  directly  associated  costs  hauned  in  connection  with 
organization  and  reorganization  (also  see  31^0S*27), 
defense  of  antitrust  suits,  defense  against  Government 
claims  or  ^ipeab,  or  the  prosecutioo  of  claims  or  appeals 
agsirst  die  Government  (see  33^1)  are  unaOowabie  (but 
see  31.20S-47).  Such  costs  incurred  in  connection  with 
patent  infringement  litigation  are  unallowable  unless  other* 
wise  provided  for  in  the  oontmcL 

(e)  Except  for  retainers,  fees  for  services  rendered  diall 
be  allowable  only  when  supported  by  evidence  of  the 
nature  and  scope  of  the  service  furnished.  (Also  see 
31.20S*38(c).) 

(f)  Costt  of  1^,  accounting,  and  consultant  services 
and  directly  associaied  costs  faicuned  in  connectioo  with 
the  defease  or  proeecution  of  lawsuhs  or  qipeab  between 
contractors  ariAg  from  either  (I)  an  agreement  a  contract 
concerning  a  teaming  arrangement,  a  joim  venture,  or  simi* 
lar  arrangement  of  shared  interest;  or  (2)  dual  sourcing,  co* 
production,  or  similar  projpams,  ate  unallowable,  except 
when  ^  incurred  as  a  result  of  compliance  with  specific 
terms  and  oonifitions  of  the  contract  or  written  instructioos 
from  the  oontractiag  officer,  or  fii)  when  agreed  (p  in  writ* 
ing  by  the  contracting  officer. 

31*28 


31,2frS44  RacraiiBnaid  coalB. 

(a)  Subiea  10  paragraphs  (b)  and  (c)  below,  and  peuvM. 
ed  that  the  aiaa  of  the  a^  recruiiad  and  aMimaitMd  Is  in 
kaepir^  with  workload  tequirements,  dm  following  ooaia 
areallowahia: 

(1)  Costt  of  hdp*wanied  advetdaittg. 

(2)  Costa  of  operating  an  amploymant  office  needed 
10  secure  and  mahnahi  an  adequate  labor  fraoei 

(3)  Coats  of  operating  an  aptitude  and  educational 
testing  program. 

(4)  'navel  ooau  of  employees  engaged  in  teernhing 

(3) ‘Havel  coats  of  appliennts  for  huerviewa. 

(d)  Costs  for  eeaployineat  agencies,  not  in  excem  of 
stamM  commercial  rates. 

(b)  Hetp-wamed  advertising  costs  are  unallowable  if  the 
advertising— 

(1)  Is  for  peiaonnel  other  than  those  required  to  per* 
form  obligatioos  under  a  Government  contract; 

(2)  Does  not  describe  specific  positions  or  classes  of 
poritions; 

(3)  Is  excessive  relative  to  the  number  and  ingtor* 
tance  of  the  poshions  or  to  the  industry  pracdoes; 

(4)  Includes  material  that  is  not  relevant  for  recruit* 
meet  purposes,  such  as  extensive  illustrations  or 
descriptions  of  the  company  *s  products  or  capnbilities; 

(5)  Is  designed  to  ‘‘pirme*  personnel  fitm  another 
Government  contractor;  or 

(d)  Indodes  color  Cm  publicatioos). 

(c)  Excessive  compensa^  costs  offered  so  prospective 
employees  to '^liiate'*  them  from  another  Ooveriunent  con* 
tractor  ate  unaOowabie.  Such  excessive  costs  may  include 
salaries,  frir^  benefits,  or  qiecial  eimdumeou  which  ate 
in  excess  of  standard  industry  practices  or  the  contractor’s 
customary  compensation  practices. 

31  J05*35  Relocation  costs. 

(a)  Relocation  costs  are  costs  incident  to  the  permanent 
change  of  duty  assignment  (for  an  indefinite  perM  or  for  a 
stated  period,  but  in  eithw  event  for  not  less  than  12 
months)  of  an  existing  employee  or  iqion  recruitment  of  a 
new  emidoyee.  The  following  types  of  relocation  cosu  are 
allowable  as  noted,  subjea  to  pangrqihs  (b)  and  (f)  below: 

(1)  Cost  of  travel  of  the  employee  and  members  of 
the  immediate  family  (see  31.200-4$)  and  transportation 
of  the  household  and  personal  effects  to  the  new  loca¬ 
tion. 

(2)  Cost  of  finding  a  new  home,  such  as  advance 
trips  by  employees  and  spouses  to  locate  living  quarters, 
and  temporary  lodging  during  the  transition  periods  not 
exceeding  separate  cumulative  totals  of  60  days  for 
employees  and  4S  days  for  spoiues  and  dependents, 
.including  advance  trip  time. 

(3)  Closing  costs  (i.e.,  brokerage  fees,  l^al  fees, 
appraisal  fees,  poinu,  finance  charges,  etc.)  incident 


PA>T  il-COWT»ACT  COW  PIIINaWJS  AND  f ROCEDUKK 
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10  dilpolilioo  of  octMl  wiMwico  owntd  by  iIm 
•o^^loyot  whn  oolilM  of  tfMtfer.  tiMpi  that  tlMM 
eons  wiMo  oddad  to  iht  com  dMCited  io  mbparo* 
graph  (aX*)  bdow  ahaB  aol  ticaad  14  parent  of  tha 
aaka  p^  of  the  propaity  told. 

(4)  Coothiiiiog  ooata  of  owaanhip  of  tha  vacaat 

• - ir  actual  raaidaooa  bahig  mM.  such  aa  aiaiotc- 

I  of  buUdfaig  aad  grooodi  (eichttivo  of  Aiiag  up 

taua.  pioparty  ioMiraaoa.  oiort- 
daia  or  laaaa  data  of 


whao  addad  lo  the  ooMi  dararibod  hi  aubparatn^ 
M(3)  abovoi  shall  aot  taoaad  14  pcrocra  of  tba  aalaa 
prin  of  the  property  gold. 

(S)  Ocher  aecewary  and  raaaooable  expemcs  aor* 
orally  ioeideat  to  rdocatioo,  auch  aa  dtacoancctiag 


aad  ooaaectiaf  houaebold  apphaaoes;  automobile 
rcgHtrathw;  driver's  Uceaae  aad  use  taaes;  cutthig 
aad  fittiag  ruga,  draperies,  aad  curtaias:  forfiehad  uti* 
ky  fees  aad  deposits;  aad  purchase  of  iasuraaoe 
agaiaat  daaiage  to  or  km  of  peraooal  property  while 
hi  traask. 

(6)  Costa  ioeideat  to  acquiring  a  home  in  a  aew 
locaiioa.  eicept  that  (i)  these  costt  will  aot  be  allow* 
able  for  cikting  employees  or  aewly  recruited  era- 
^yees  who.  before  the  rdocatioo.  were  aot  hoara- 
owaers  aad  (ii)  the  total  costs  shall  apt  .caceed  S 
percent  of  the  purchase  price  of  the  aew  hoora. 

(7)  Mongage  interest  differential  payments,  except 
that  these  costs  are  not  allowable  for  existing  or 
newly  recruited  employees  who.  before  the  relocs* 
tioa.  were  aot  homeowners  sod  the  total  paymentt 
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m  MnM  to  •■  imwt  <l«iwmiKl  as  fottowi: 

G)  TIm  #lfmaoe  btMMB  ite  mongife  tentt  raM 
of  oU  and  new  MidnoM  tioiM  cinwi  tataaoe 
od  dtt  old  nongaie  dnea  3  yaan. 

Whaa  moftgate  differcoiial  pqmeata  are  avde 
oa  a  haap  anm  boaia  aad  die  caipl^ree  kavea  or  ia 
waiBned  agaia  k  kaa  tea  3  yeara,  te  aanouat 
WdaDy  recogntred  ahaD  be  piaportoeaieiy  adtinaiBd 
to  reflect  pqraieaia  oaty  for  foe  actual  foae  of  foe 

ifi  leaial  dUfoKadal  poymeait  ooveriag  aiaiarinae 
afoaae  relocaled  eagdoyeea  retaia  owBerab^of  a  vacaaed 
hoaaa  ia  foe  old  locatioo  aad  leat  at  foe  oeer  locattoa. 
Tbe  reeled  <|iiaitera  at  foe  oew  locatioa  aaiat  be  ocan- 
..panMe  to  foioee  vacated,  and  foe  allowable  differeadal 
paymeota  mqr  oot  exceed  foe  actual  rental  ooata  for  foe 
aew  hooBe,  ku  foe  foir  market  real  for  the  vacated  home 
^tkaea  3  yean. 

(9)  Coat  of  canceling  an  uaexpired  kaae. 

The  ooata  described  ia  pangnph  (a)  above  oaitt  also 
meet  the  following  criteria  to  be  considered  allowaMe: 
<i)  The  move  must  be  for  the  benefit  of  the  en^oyer. 

(2)  Reimbursement  must  be  ia  accordance  whh  an 
oMblished  policy  or  pcactioe  that  is  oonsiaieady  followed 
by  foe  eag^er  and  it  designed  to  motivate  empfoyeet 
to  relocaie  promptly  and  eoooomically. 

(3)  Ihe  costs  must  not  otiierwiae  be  unallowable  under 
Subpait  31.2. 

(4)  Amounts  to  be  reimbursed  shall  not  exceed  die 

employee’s  actual  expenses,  except  due  for  miscdlMeoua 
costs  of  the  Qrpe  disCTaaed  in  subjporagraph  (aXS)  above, 
a  flat  not  to  exceed  $1,000.  may  be  allowed  ia 

lieu  of  actual  coatt. 

(c)  Tbe  following  types  of  costs  are  not  allourtiMe: 

(1)  Lots  on  sak  of  a  home. 

(2)  Coats  incident  to  acquiring  a  home  in  a  new  loca¬ 
tion  as  ftdkms: 

0)  Real  estate  broken  fees  and  commissiooa. 

^  Coat  of  litigation. 

(Ui)  Real  aad  personal  property  insurance  against 
damage  or  loss  of  property. 

(iv)  Mortgage  life  insurance. 

(v)  Osvner’s  tide  policy  insunnoe  srhea  such  in¬ 
surance  ms  not  previously  carried  by  the  enqilt^ee 
on  die  old  residence  (however,  cost  of  a  nxntgage  ti¬ 
de  pidicy  k  allowable). 

(vi)  Property  taxes  and  operating  or  maiotenanoe 
oostt. 

(3)  Continuing  mortgage  principal  payments  on 
lesideace  being  sold. 

(4)  Payments  for  employee  income  or  PICA  (social 
securRy)  taxes  incidem  to  reimbmaed  relocatioo  costs. 

(5)  Payments  for  job  counseling  and  placement 


not  eaaployees  of  foe  conttacior  at  foe  old  loeafoin. 

iO|  V4m  BKIQM  0  inraiHUVf  C^UlQr  €»  ■OBBqHQr 

kaas  to  employees  or  making  anangsmsais  wifo  landers 
for  employees  to  obtain  lower-foaiMiiaikm  rase  mortgage 
loans. 

(d) tf  relocatien  costs  for  an  employee  have  been  allownd 
aifoer  as  an  aHocabk  indirect  or  direct  oost,  aad  foe 

CnpiOjW  ITWyll  wHiHB  1*  HIOlWW  fOm  fBilOflf  whBIB  Wit 

employee’s  control,  die  oommetor  ahaD  refoad  or  crefot  die 
f^dOCStiOQ  OOttt  to  (^6  ^)O4^6nHD0B5« 

(e) Spl>jecttetiierequireeaenteofpaei^taphs(iOfotqii||i 
(d)  above,  foe  coats  of  fomily  movements  a^  of  personnel 
movements  of  a  special  or  mam  nature  are  allowiMe.  The 
cost,  however,  should  be  aasigaed  on  die  bask  of  work  (con- 
ncit)  Os  uDK  penoQ  Doicnm* 

(f)  Relocatioo  coats  (both  outgoing  and  retnnO  of 
em^oyees  who  are  hired  for  performance  on  specific  con¬ 
tracts  or  long-term  field  prcgects  are  allowable  if-> . 

(1)  Tbe  term  of  empfoyment  k  not  km  dun  12  mondis; 

(2)  The  employmeat  agreement  specifically  limits  the 
duration  employmeni  to  the  time  spent  on  the  oootnet 
or  field  pteject  te  which  the  employee  k  hired; 

(3)  The  employmeat  agreemem  providm  for  return 
relocation  to  die  employee’s  petmanem  and  principal 
home  immediately  prior  to  the  outgoing  rrlocation,  or 
other  locatioo  of  e^  or  leaser  cost;  aad 

(4)  Tbe  rdocatioo  costs  are  determined  under  the  rake 
of  paragraphs  (a)  through  (d)  above.  However,  the  costs 
to  return  emplosmm,  who  are  rdeased  from  empioymem 
tqion  oompletioo  of  field  assignments  pursuam  to  their 
enqiloymeai  agreements,  are  not  subject  to  the  refiind  or 
credit  requirement  of  paragraph  (d). 


31.205- 34  Rental  costs. 

(a)  Tbk  subsection  k  qiplicabie  to  the  oost  of  reoting  or 
leasing  real  or  personal  property,  exoqit  ADPE  (see 

31.205- 2),  acquired  under  ’’operating  leaam”  m  defined 
m  Statement  of  Financial  Accounting  Standards  No.  13 
(FAS-13),  Accounting  for  Leasm.  Complkaoe  with 

31.205- ll(m)  requires  that  assets  acquired  by  means  of 
capital  leases,  m  ^fined  in  FAS-13,  shiiU  be  treated  as  pur¬ 
chased  assets;  i.e.,  be  capitalised  and  the  capitalised  value 
of  such  assets  be  distributed  over  their  useful  lives  m 
depreciation  diargm,  or  over  the  lease  term  m  amortisa¬ 
tion  charges,  m  appropriate  (but  see  subparagr^di  (bK4) 
below). 

(b)  Tbe  following  costs  are  allowaUe: 

(1)  Rental  costs  under  operating  leases,  to  the  extern 
that  the  rates  are  reasooabk  at  the  time  of  the  lease  deci- 
skm,  after  cooskteratioo  of  (i)  rental  costt  of  oom- 
paiabk  proper^,  if  atqr;  (ii)  market  conditions  in  the 
area;  (iii)  the  type,  life  expectancy,  condition, 
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aad  vilM  of  te  propi^  kwed;  0v)  atanMivM 
araitaMt;  ad  (v)  otter  provkioa  of  tte  afraeaea. 

0)  Raial  coaii  oaitar  a  aala  aad  laaaebock  amafo* 
aaa  ctif  ap  to  tta  moam  tte  coBtraeepc  woidd  bo 
aDowod  iftta  oaomcior  reodaed  iMa. 

O)  dacfee  ia  tte  aobire  a  real  for  propeiqr  beOwaa 
aagr  dMakaa,  ebbeidiaiiee.  or  orfaaiattoa  uader  oon* 
aaoa  coanol,  a  tte  eiieat  ttai  ttqr  do  aot  noeed  tte 
coeie  of  owaoebip,  aocb  a  deiaedaikai.  taxa, 
h.1*— ttcUitka  ce^tel  ooet  (rf  wonty,  aad 
aadaoeBaBoe  (ncbidiai  bdereet  or  odier  naaUowbble  ooeiB 
panuaac  to  Fait  31).  provided  ttet  to  pert  of  each  ooett 
ebaD  dapHceae  aagr  ote  allowed  ooet  Reaial  ooet  of  per* 
eoaty  property  kaaed  from  aoy  diviaioo.  aidiakliafy.  or 
affilaBto  of  tte  ooettacaor  under  ooBBoioa  ooettol.  ttet  baa 
aaeatoblitted  practice  of  laaaim  die  aaoae  or  aiiailaf  prop¬ 
el^  to  aaaflUtoledkaaeeaabaD  be  allowed  in  acoordaoce 
Witt  aabparagrapb  (bXD  above. 

(4)  con  gipWw  Mim  coKm  tnio  ociofc 
Mar^  1,  1970  for  tbe  temafaiiog  term  of  the  leaae  (ex* 
duding  optioaa  aot  exerdeed  before  Matdi  1,  1970)  to 
tte  exieai  diey  would  have  beea  aUowaUe  under  Defeoae 
Aoquiailioa  Regulatioo  (Focmariy  ASPR)  15*203.34  or 
Federal  Procuremeat  RegulatioM  aectiou  1*15.205*34  ia 
cnocc  unify  !• 

(e)  Ibe  aBowebility  of  leatal  ooala  under  uoexpiied  leeaea 
in  "«—*>«***"■  witt  temuDitioiie  ia  treated  ia  31.205*42(e). 

31 JIS-37  Rograltke  aad  other  coata  for  nee  of 

(a)  Royaltiea  on  a  patent  or  amortixatioo  ot  tbe  coat  of 
purdiaaiag  a  paaaat  or  patent  ti^aeoeaaaiy  for  the  proper 
performance  of  tte  oootiect  and  q;i|dicable  to  contract 
prodocta  or  proccteee  are  aHowiUe  unleu— 

(1)  Ite  Govemmeoi  has  a  liceaae  or  the  right  to  a  free 
uae  of  tte  patent; 

Q)  The  patent  haa  beea  aiQodicated  to  be  invalid,  or 
has  been  admiaiatiatively  determined  to  be  invalid; 

(3)  The  patent  it  oooddered  to  be  unenforceable;  or 

(4)  The  patent  ia  expired. 

(b)  Care  ahould  be  exercised  ia  determining 
leoaonableaeas  when  the  royaltiea  may  have  beea  arrived 
at  ae  a  leaidt  of  leea-dian*arm*a4ength  bargaining;  e.g., 
royaltiea— 

(1)  Paid  to  peraons,  faidoding  ooiporatiooa,  affiliated 
with  the  contractor; 

(2)  Md  to  unafBliated  partiet,  oorporationa, 

under  an  agreement  entered  into  in  cootengdation  that 
a  Oovemment  contract  would  be  awarded;  or 

(3)  Paid  uader  an  agreement  entered  into  after  the  coo* 
tract  award. 

(c)  ta  aqr  case  involving  a  patent  formerly  owned  by  the 
contractor,  the  royalty  amount  allowed  diould  aot  exceed 
dm  coat  whidi  would  have  been  allowed  had  the  contractor 
letainad  tide. 


(d)  See  31. t.  y  legtfitiag  advance  agreaeneatt. 

SlJfttJI  Saa^eeme. 

(a)  “SeUfog*’  ia  a  gtaeric  taim  enoompaaaing  all  efforts 
to  market  the  contractor’s  products  or  services,  some  of 
which  are  covered  specifically  in  other  aObaections  of 
31.205.  SeQiag  acti'^  indudea  the  following  brood 

(1)  Advertising. 

Q)  CorporaSe  image  enhaaoemeat  including  broadly* 

targ^  sales  eflbrtt,  other  than  advertisiag. 

(3)  Bid  and  propoaal  coats. 

(4)  Market  piaaning. 

(9  Direct  aeHiag. 

(b)  Advertising  coats  are  defined  at  31.205*l(b)  aad  me 
suhiM  to  the  aOowabiliQr  provisioos  of  31.205-l(d)  and  (Q. 
Corporate  iinege  anhancemem  activities  are  induded  witto 
the  definitions  of  public  relations  at  31.205*l(a)  and  eater* 
uinmimt  at  31.20^14  and  are  subject  to  tbe  allowittiltqr 
provisiou  at  31.205*l(e)  and  (f)  end  31.205*14,  respect* 
tvdy.  Bid  aad  proposal  costs  are  defined  at  31.205*18  and 
have  their  allowdb^  controlled  by  that  aubaectioo.  Market 
planning  involves  market  research  aad  analysis  and 
generalized  managemem  fanning  concerned  with  develop- 
meat  of  the  contractor’s  businen.  Tbe  aDowaUlity  of  loog- 
raoge  market  planniog  costs  is  controlled  by  the  provisioos 

31.205*12.  Other  maricet  jdanning  costs  are  allowable 
to  the  extent  that  they  are  reasonaUe.  Costs  of  activities 
which  are  correctly  classified  and  disaUowed  under  cost 
principles  referenced  in  this  paragraph  (b)  are  not  to  be 
reconsidered  for  reiinbursement  under  any  other  provision 
of  tins  subsection. 

(c)  Direct  selling  efibitt  are  those  actt  or  actions  to  in* 
duce  particular  automtn  to  purdiase  particular  products 
or  services  of  the  contractor.  Direct  selling  is  characterized 
by  person*to-person  contact  and  includes  sudi  activities  as 
frmiliarizing  a  potealial  customer  with  tbe  contractor’s  pro¬ 
ducts  or  services,  conditions  of  sale,  service  opabiltties, 
etc.  It  also  includes  negotiatitm,  liaison  between  customer 
md  contractor  personnel,  technical  and  consuMagactivitief, 
individual  demonstrations,  and  ariy  other  activities  having 
m  their  purpose  the  applicatioo  or  adaptation  of  the  con¬ 
tractor’s  products  or  services  for  a  particular  customer’s 
use.  The  cost  ti  direct  selling  efficHts  is  aOowaUe  if 
reasonable  ia  amount. 

(d)  Tbe  costs  of  any  selling  efforts  other  than  those  ad* 
dreued  in  paragr^ihs  (b)  or  (c)  of  tiiis  subsection  are 
unallowtiile. 

(e)  Costs  of  the  xypt  identified  in  paragraphs  (b),  (c),  and 
(d)  of  this  subsection  are  often  commingled  on  die  contrac¬ 
tor’s  books  in  die  selling  expense  account  because  these  ac¬ 
tivities  are  performed  by  the  sales  dqiartments.  How¬ 
ever,  identification  and  s^regation  of  unallowable 
oosts  is  required  uader  the  provisioos  of  31.201-ti  and 
30.405,  aad  such  oostt  are  not  allowtiile  merely  I 
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(0  Notwfthiuiidiin  aay  other  provisioa  tUt  wh* 
MOioa.  eottt  of  diroct  idling  efforti.  as  defined  in  pen* 
graph  (c)  of  thii  wbiectioa,  incurred  in  connection  with 
potential  and  actual  Foreign  Military  Saks,  as  defined  by 
the  Anns  Export  Cmitraa  Act.  or  foreign  sales  of  mili¬ 
tary  products  or  services  are  unallowable  on  U.S.  Gov- 
ernment  contracts  for  U.S.  Oovemment  requirements. 

(g)  Notwithstandng  any  other  provision  of  this 
sttbeection,  seUen*  or  agents*  compensation,  fees,  com- 
miwions.  percentages,  retainer  or  brokerage  fees, 
whether  or  not  contingent  upon  the  award  of  contracu, 
arc  allowable  only  when  paid  to  bona  fide  employees  or 
estabUdicd  commercial  or  selling  agenda  maintahied  by 
the  contractor  for  the  purpoa  of  securing  businea  (sa 
3.408-2). 

31J054f  Sovicc  aad  warraaty  coats. 

Service  and  warranty  costs  include  those  arising 
from  AilfUlment  of  any  contractual  obligation  of  a  con¬ 
tractor  to  provide  servica  such  a  installation,  training. 


performance.  When  not  incoodstcat  whh  die  tenns  of 
the  contract,  such  service  aad  warraaty  costs  arc  al¬ 
lowable.  Howeva,  care  should  be  exercised  to  avoid 
dupUcatioa  of  the  aOowaace  a  an  dement  of  both 
estiinated  product  cost  aad  risk. 

JUQS-IO  Spedd  teolt^  and  epedd  test  naipmenr 

(a)  The  terms  “spedd  toding**  aad  “spedd  test 
equipment  are  defia^  ia  43.101. 

(b)  The  coat  of  spedd  tooUag  and  spedd  test  equip¬ 
ment  used  ia  performiag  one  or  more  Ooverameat 
contracts  is  allowable  and  shaii  be  diocated  to  the 
spedfic  Government  contract  or  contracts  for  which 
acquired,  except  that  the  coat  of  (I)  items  acquired  by 
the  contractor  before  the  eflective  date  of  the  contract 
(or  replacement  of  such  items),  whether  or  not  dtered 
or  adapted  for  use  in  performing  the  contract,  and  (2) 
items  which  the  contract  schedule  specificdly  excludes, 
shdl  be  diowable  only  u  depreciation  or  amortization. 


(The  next  page  is  31-31.) 
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|e)  WImb  hMM  m  m  ipccW  tooit  or 

ipoGiol  t«t  ifripit  becMM  with  rataiivdy  alMr 
•ipoMB  tfwy  CM  be  Bodo  iBiiable  fcr  fBMnl  pwtpoM 
iM  cad  hevea  vahw  m  nch  nneiineeeweW  with  thdr 
vahM  as  apeeU  toohag  or  fecial  teat  egBipatat,  the 
coat  of  adapthu  haaM  for  eae  aadcr  the  ooatnct 
aad  tibe  coat  of  retaniag  theai  to  their  prior  ooaflfufw 
tioa  ere  eBowdblei 
S1J8841  Toea^ 

(a)  The  loOowiag  typee  of  ooata  are  allowable: 

(1)  Plederal.  Staley  aad  h»d  taies  (see  Part  29X 
eao^  M  otherwise  provided  ia  pangri^  (b)  below 
that  are  reqaired  to  be  aad  ere  paid  or  aooaed  ia 
aooordaaoe  witfi  geaerally  accepted  aocoanting  pria- 
cipka,  PhMB  aad  peaeMea  ere  aot  coaaidefed  taies. 

(2)  Taies  otherwise  allowable  aader  aabparagrapb 
(i0(O  above^  bat  opoo  wliidi  a  daiai  of  fflegality  or 
wroBeoua  aaseaaaieBt  eiiata;  provided  the  oootractor. 
before  payiag  aadi  taies— 

(0  PwMBpfly  reqoesis  iaitnictioaa  froeo  the  ooa- 
tnirtfag  olHoer  ooBoeniiaf  sach  taies;  and 
(f)  Takes  aO  actioo  directed  by  the  oootracthig 
officer  ariaoif  oat  of  aabpangr^th  (2)0)  above  or 
M  iadependeat  dedsioa  of  the  OovenoieBt  ea  to 
the  rijatraoe  of  a  daha  of  illegality  or  enoaeoas 
aaeeaBBMBt.  to  (A)  detenaiae  the  legality  of  the 
aaoeatoieat  or  (B)  aecare  a  refoad  of  sach  taies. 
P)  Paraoaat  to  sobparagnqdi  (a)  (2)  above,  the 
reaeMabIc  costa  of  aay  actioa  taka  ^  the  oootiac* 
tor  at  the  directioa  or  with  the  coocuneace  of  the 
ooBtractfaig  officer.  latereat  or  paaltiea  iacurred  by 
foe  oootractor  for  aoiHpaynieat  of  uy  tai  at  foe 
directioa  of  the  ooatractiag  officer  or  by  reason  of 
foe  lUhire  of  foe  ooatractiag  officer  to  enaare  timely 
direction  after  a  |»ompt  request 

(b)  The  foOowiag  types  of  costs  are  aot  allowable: 
(1)  Federal  iacome  aad  eiceas  proftts  taies. 

P)  Taies  ia  coaoectioo  wHh  financing,  refinanc- 
iag,  reftmdiag  operatioaa,  or  reorgaaiiatioos  (sa 
31JO5-20aad31JO5-27). 

P)  Tana  from  whkfo  enoqitioM  are  availsUe  to 
foe  contractor  directly,  or  avaOable  to  the  contractor 
beaed  on  an  esemptioa  afforded  the  Oovcrnmeat 
eaoept  ofoa  the  ooatractiag  officer  detenniaes  that 
foe  adaaiaistrative  borda  iacidat  to  cbtataing  the 
eieBiptioa  ootweighs  the  oorreqxmdiag  beaeflts  ao> 
oraiog  to  foe  Oovcrnmeat  Wha  partial  eiemptioa 
froai  a  tax  is  attribatable  to  Oovcrnmeat  contract 
activity,  tana  dwrged  to  aoch  work  in  cioeat  of  that 
amoaat  reanhiag  frora  ^iplication  of  the  prefemtial 
are  naaHowable.  Theae  provisioa  tetead 
font  tax  prcftrcna  attribatable  to  Oovemmat  con* 
tract  activity  be  reaUxed  by  the  Oovernmat  The 
tens  ‘^esemptioa**  means  ftcedom  from  taxation  ia 
whole  or  ia  port  aad  iaclndes  a  tax  abatemat  or 
redoctioa  reaidtiBg  fkom  mode  of  aascasmat  method 
of  oalcalatiom  or  otherwise. 


(^  Spedel  awraawnnta  oa  load  foot  represent  oopi> 
tel  improvemeatt 

(S)  Tans  Oadodiag  excises)  oa  real  or  pmoaal 
property,  or  oa  foe  valoc^  ace;  poweaainB  or  sale 
theieof;  which  is  used  aoldy  ia  CQaaectioa  with 
work  other  thn  on  Ooveranseia  coatraeta  (sa  pen* 
grmfo  (c)  bdow). 

(Q  Taxes  oa  accumnleted  ftmdiag  drflrkinriiB  at, 
or  prohibited  trsnserfinni  involving,  rmployor  do- 
fen^  compensation  plans  panaaat  to  Section  4971 
or  Section  497S  of  the  Internal  Revenne  Code  of 
1954,  as  amended. 

(7)  Income  tax  aocrnals  to  aooonnt  for 

tire  tax  effects  of  differences  betwea  inconie 

aad  pretax  iacome  as  reflected  by  the  books  of  ao> 
tsrmitf  aitH  financial 

(c)  Taxea  on  property  (sa  sabparagrqfo  (bXS) 
•bow)  need  solely  in  ootinection  with  either  noa<Oov> 
ernmeat  or  Oovemmat  work  ahoold  be  considered 
directly  applicable  to  the  respective  category  of  wofo 
nahns  the  amounts  invttived  are  msigniftcat  or  compa* 
table  results  would  otherwise  be  obtaiaed;  e.g..  taxes 
oa  oatractor<owned  work-m-process  which  is  used 
solely  in  connection  with  na-Oovemment  work 
should  be  allocated  to  such  work;  taxes  on  oontrsctJ*-> 
owned  work-in-prooem  invatory  (and  Oovemmat* 
owned  work-ia-proceas  lavatory  wha  taxed)  used 
sedely  in  connection  with  Oovemmat  work  should  be 
charged  to  such  work.  The  cost  of  taxes  iacurred  on 
l^operty  used  in  both  Oovemmat  and  non*Oovem> 
mat  w^  shall  be  apportkmed  to  all  such  work  based 
upon  the  use  of  such  |»x>petty  a  the  respective  final 
cost  objectivea. 

(<0  Any  taxea,  interest,  or  penalties  that  were  al* 
low^  as  contract  costs  and  are  refunded  to  the  con* 
tractor  tiiall  be  credited  or  paid  to  the  Oovemmat  in 
the  manner  it  directs.  However,  uy  interest  actually 
paid  or  credited  to  a  oootractor  incitot  to  a  refrmd  of 
tax,  interest,  or  penalty  shall  be  paid  or  credited  to  the 
Oovemmat  oi^  to  the  extat  that  such  interest  ac¬ 
crued  over  the  period  during  which  the  contractor  had 
bea  remborsed  by  the  Oovemmat  tor  the  taxes,  ia* 
terest,  or  peaaltMS. 

3U0M2  TenafnaliM  cesm. 

Gatract  terminatkMis  generally  give  riu  to  the  in* 
curreaoe  of  costs  or  the  need  for  special  treatmat  of 
costs  that  would  aot  have  arisa  h^  the  contract  not 
bea  terminated.  The  fitilowing  cost  princqda  peculiar 
to  tennmation  situatioa  ore  to  be  n^  ia  conjnaction 
with  the  other  cost  priacqiles  fat  Subpart  31.2: 

(a)  Comimm  Hem.  costs  of  Hems  reasonably 
tM^  on  the  contractor’s  other  work  shall  aot  be 
allowaUe  nalem  the  oootractor  submits  evidence  that 
the  items  could  aot  be  retained  at  cost  without  sustain* 
fatg  a  loss.  The  contracting  officer  shoold  consider  the 
contractor’s  ^sm  aad  orders  fr>r  carrat  aad  planned 
production  wha  determining  if  items  cu  resaonably 
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be  OMd  oa  other  work  of  the  oootfictor.  Cootenipore* 
aeoiie  pofchaaee  of  common  heaae  by  the  oootrector 
«l««ll  be  fcgarded  u  evideaoe  that  nch  Henit  ere  fce> 
aonably  ohMc  oq  the  oootnctor't  other  woth.  Any 
aooeptaooe  of  oommoo  Hem  at  aOoceble  to  the  tenai* 
Bated  poctioB  of  the  ooatnct  ihould  be  IHnHed  to  the 
eitcat  that  the  quaathiei  of  auch  Hem  oa  hand,  ia 
traarit,  aad  oa  order  are  Hi  eiom  of  the  leeaoaable 
quantitative  lequiicnieata  of  other  woHl 

(b)  Gaati  etmthty^ig  tifttr  itrmbiatioH.  De^te  all  fea> 
aoaate  efforta  by  the  ooatractor,  ooata  which  cannot 
be  diacoo tinned  inmiediatdy  after  the  effective  date  of 
temdnation  are  feaeraDy  allowable.  However,  any 
ooata  ooathiiiing  after  the  effective  date  of  the  teraiina* 
tioa  doe  to  the  negligent  or  willfkil  finhire  of  the  ooa- 
tractor  to  diaoontinae  the  ooata  ahall  be  unallowable. 

(c)  Initiai  ooftr.  Initial  ooata  (aee  lS.IOi^f)X  Hidod- 
ing  atarting  load  and  preparatory  ooata,  are  aUowiMe 
aafoOowa: 

(1)  Starting  load  ooata  not  fully  absorbed  becauae 
of  termination  are  nonrecurring  labor,  material,  and 
related  overhead  coats  incurred  in  the  early  part  of 
production  and  result  from  factors  such  as — 

0)  Eaoeaaive  spoilage  due  to  inexperienced 

lal^, 

(n)  Idle  time  and  subnormal  production  due  to 
testing  and  changing  production  methods; 

OiO  Training:  aad 

Lack  of  familiarity  or  experience  with  the 
product,  materials,  or  manufacturing  processes. 

(2)  Preparatory  costa  incurred  in  preparing  to  per> 
form  the  terminated  contract  include  such  costs  as 
thoae  incurred  for  initial  plant  rearrangement  and 
alterations,  management  and  personnel  organization, 
and  production  planning.  They  do  not  include  qie- 
dal  machinery  and  equipment  and  starting  load 
ooata. 

(3)  When  initial  costs  are  included  in  the  settle* 
ment  inopoaal  as  a  direct  charge,  such  costs  shall  not 
aho  be  included  in  overhead.  Initial  costs  attributable 
to  only  one  contract  shall  not  be  allocated  to  other 
contracts. 

(4)  If  inttial  coats  are  claimed  aad  have  not  been 
rrgrrg**^  on  the  contractor’s  books,  they  shall  be 
segregated  for  settlement  purposes  from  cost  reports 
and  schedules  reflecting  that  high  unit  cost  incurred 
during  the  eariy  stages  of  the  contract 

(5)  If  the  settlement  pr^waal  is  on  the  inventory 
ba^  butial  coats  should  normally  be  allocated  oa 
the  basb  of  total  end  item  called  for  by  the  contract 
immediately  before  termination;  however,  if  the  con* 
tract  hicludes  end  Hem  of  a  dtverse  nature,  some 
other  equitable  basia  may  be  used,  such  as  machine 
or  labor  hours. 

Lob  ^  uatfnl  laht*.  Loss  of  uaeftil  value  of  spe¬ 
cial  tooUng,  aad  special  machinery  aad  equipment  is 
geaerally  allowable,  provided-*- 
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(1)  The  qiedal  tooliag,  or  specHJ  machinery  aad 
equipmeat  is  not  reason^  capable  of  use  in  the 
o^er  work  of  the  ooatiaclQr, 

(2)  The  Oovemnieafa  Htterem  is  protected  by 
traasfer  of  title  or  by  other  means  deemed  appiopri* 
ate  by  the  contracting  ofBccr;  aad 

(3)  The  loss  of  nseftil  vafaie  Cor  any  one  termteated 
contract  is  Umited  to  that  portion  of  die  acqnisHioB 
coat  which  bears  the  same  ratio  to  the  total  arqnisi* 
tioa  coat  as  the  terminated  portion  of  the  oontract 
bean  to  the  eatiie  terminated  contract  aad  other 
OovemiaeBt  contracts  Cor  ndiidi  the  qpedal 

or  ^ecial  machinery  aad  equipment  was  acquired, 
(e)  Rtntal  undtr  nimptni  baa.  Rental  ooata  under 
nnexpired  leases,  km  the  leaidnal  value  of  such  leases, 
are  generally  aOotvaUe  when  shown  to  have  been  lea* 
aonably  necessary  for  the  performaaoe  of  the  terminat* 
ed  contract,  if— 

(1)  The  amount  of  rental  claimed  does  not  exceed 
the  leaaonabk  use  value  of  the  property  leased  for 
the  period  of  the  contract  and  such  ftuther  perfod  m 
my  be  reasonable;  and 

(2)  The  contractor  makes  all  reasonable  efforts  to 
terminate,  asaign,  settle,  or  otherwise  reduce  the  cost 
of  such  lease. 

(0  Alttnukms  tf  haatd  property.  The  cost  of  alter* 
ations  aad  reasonable  restorations  required  by  the  lease 
my  be  allowed  when  tihe  alterations  were  necessary 
for  performing  the  contract 
(g)  Settlement  expeaa.  (1)  Settlement  expenses,  m* 
eluding  the  following,  are  generally  allowable: 

0)  Accounting,  l^al,  deri^  aad  aunilar  costs 
reasonably  necessary  for— 

(A)  The  preparation  and  imsentation,  mclod* 
ing  sujqxvting  data,  of  settlement  claim  to  the 
contracting  officer,  and 

(B)  The  termination  and  settiement  of  striioon* 
tracts. 

00  Reaaonabk  costs  for  the  storage,  tranqKWta* 
tion,  proteetkm,  and  dispasition  oS  property  ac* 
qnired  or  produced  for  the  contract 
On)  Indrect  costs  related  to  salary  and  wages 
meurred  m  settlement  expenses  Hi  0)  ood  00:  otn* 
mally,  such  Hidirect  costs  ahall  be  IHnHed  to  pay* 
roll  taxes,  fiinge  benefits,  occupancy  costs,  and 
immediate  supervision  oostt 
(2)  If  settlei^t  expenses  ate  significant  a  cost 
account  or  yeoik  order  ahaO  be  establisbed  to  sqia* 
rately  identify  and  accumulate  them. 

Oi)  Stibeontraetor  clainu.  Subcontractor  claims,  in* 
eluding  the  allocabk  portion  of  the  claim  common  to 
the  contract  and  to  oSher  work  of  the  contractor,  are 
generaDy  allowable.  An  appropriate  share  of  the  con* 
tractor’s  Hidirect  eiqiense  my  be  allocated  to  the 
amount  of  settlements  with  subcontractor^  inovided, 
that  the  amount  allocated  is  reasonably  proportionate 
to  the  rdative  benefits  reodved  aad  is  otherwise  oon* 
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iiMotpra|nnM;aad 

Qv)  IIm  total  aonlMr  of  cnploycct. 

(2)  advance  aireaoBeat  Boat  iDClnde  a  pRMliioa 
lequMng  the  coattactor  to  lefloid  to  the  Oovemmcat 
ininiaf  and  edacattai  ooatt  for  employeea  who  leiign 
within  12nooihaofooaivleiioDofnchninin|QredB> 

C8D01I  fOf  fMiOQi  wBB  S  CnpKgfW  I  OQOra* 

0)  Ihriwlny  or  erfhcmfow  ceiti  jbr  ether  than  bona- 
JUt  MK^UiyttS.  *f**^*****t  *****  •*«»>>- 

lar  or  teh^  beoefita  providtd  for  other  dun  booa*flde 
eanployeea  are  enaOowdble.  ewept  ditt  du  ooau  inconed 
for  edneetiag  employee  depeadrata  O^rhaafy  and  aee* 
oodary  level  atudiea)  when  du  employee  ia  worichig  in  a 
foreifn  oounny  where  public  educadon  ia  not  available  and 
where  auiiable  private  edacation  ia  iaordinaiely  expenaive 
may  be  iaclnded  in  overaeaa  dUforemiaL 

({)  Emphyee  depeadtM  tdiicatiim  pUuu.  Ooattttfcol- 
1^  plana  for  eflq>loyee  depeadeatt  are  unallowable. 

31405^  ‘nranaportathmeoata. 

Allowable  tranqwrtatioB  costt  indude  height,  expreaa. 
cartage,  and  poeiage  charges  leladag  to  gooda  pufchaaed, 
in  proceaa,  or  delivered.  When  there  ooata  can  be  identified 
with  the  itema  involved,  they  may  be  direedy  coated  aa 
traaqMTtatioo  coats  or  added  to  the  cost  ttf  such  items. 
When  identification  with  the  materials  received  cannot  be 
made,  inbound  tianqwitatioo  costs  may  be  charged  to  die 
appropriate  indirea  coat  accounts  if  the  cootcactor  follows 
a  consistent  and  equitalUe  procedure.  Outbound  hei^t,  if 
reimbursable  under  the  terms  of  the  contract,  shall  be 
treated  as  a  direct  cost 

31405^  Ihivd  costs. 

(aXl)  Cosu  for  transporiatioo.  lodging,  meals,  and  inci¬ 
dental  expenses  incurred  by  contractor  personnel  on  (dfi- 
cial  company  business  are  allowable  subject  to  paragraphs 
(b)  through  (0  of  diis  subeectioo.  Cosa  for  tranqnctatioo 
may  be  based  on  mileage  rates,  actual  coats  incurred,  or  on 
a  corabinatioo  thereof,  provided  the  method  used  reauba  in 
aieasooableclutge.Oostsforlodging.meals,andincideo- 
tal  eiqienses  may  be  based  on  per  diem,  actual  expenses,  or 
a  combbudon  thereof,  provided  the  method  used  results  in 
a  reasonable  charge. 

(2)  Except  as  provided  in  subparagraph  (aX3)  of  this 
aubaectian,  coats  incurred  for  lodl^  m^  and  inciden¬ 
tal  mqtenaes  (as  defined  in  die  legulaiions  died  in  (aX2)® 
through  Oil)  of  this  sdbpangnph)  shaD  be  considered  to  be 
reasonable  and  allowable  only  to  the  extern  that  they  do  not 
exceed  on  a  daily  basis  the  maximum  per  diem  rmes  in 
elfoct  at  the  time  navel  aa  set  forth  in  the— 

0)  Federal  ‘Havel  Regulations,  prescribed  by  the 
Oen^  Services  Administration,  for  travel  in  the 
eontermfaioua  48  United  States,  avaOaMe  on  a  sub* 
acription  basis  from  the  Superintendent  of 
Documenu,  U.S.  Oovernment  Printing  Office, 
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Wmbington.  DC  20402,  Stock  Na  0224)01-8lO(»-7; 

(ii)  Joint  Ikavel  Regnlatioos.  Moinme  2,  DoD 
Civilian  Feraoond,  Appendix  A  prescribed  by  the 
Dqurtment  of  Defenae.  for  travelte  AlaAa,  Hawaii. 
‘Ibe  Cotnffionwealth  of  Puerto  Rico,  and  leniiories 
and  poaaeaaioos  of  foe  United  Staaea,  available  on  a 
anbacription  basis  from  the  Superintendent  of 
Documents,  U.S.  Oovernment  Printing  Office, 
^Mmhingioo.  DC  2(MOL  Stock  No.  9084)104)^^ 
or 

(iii)  Standardized  Regnlaticms  (Government 
Civilii^  Foreign  Arena),  Section  925,  "Maximum 
Itevel  Per  Diem  Allowmaoes  for  Foreign  Areas,” 
prescribed  by  the  Department  of  State,  for  travel  in 
areas  not  covered  in  fo)(2)fi)  and  09  of  foia  subpara¬ 
graph,  available  on  a  sabset^on  basia  from  the 
Superintendent  of  Documents,  U.S.  Government 
Printing  Office,  Wiriiingtoo.  DC  20402,  Stock  No. 
7444)06-000000. 

(3)  In  special  or  unusual  situations,  actual  costs  in 

excess  of  tM  ifoove-refereaced  maximum  per  diem  rates 
are  allowable  provided  that  such  amoimts  do  not  exceed 
the  higher  amounts  authorized  for  Federal  civilian 
emjdoyees  aa  pennlned  in  the  r^ulaiiooa  referenced  in 
(a)Q)d)»  «  OiO  of  this  subsection.  For  such  higher 

amounu  to  be  aDoireble,  an  of  the  following  conditioai 
must  be  met: 

0)  One  of  the  conditioos  warranting  approval  of 
the  actual  expense  method,  as  set  forth  in  the  regula¬ 
tions  referent  in  (a)(2)0),  (M).  or  Qu)  of  fois  aid>- 
section,muatexiaL 

(ii)  A  written  justification  for  ore  of  the  higher 
amounts  must  be  approved  by  an  officer  of  the  con¬ 
tractor’s  organization  or  designee  to  enaure  that  the 
authority  is  properly  administered  and  oontrcdled  to 
prevent  abuse. 

(iiO  If  it  becomes  necessary  to  exerdre  the  author¬ 
ity  to  use  foe  higher  actual  expense  method  repeti¬ 
tively  or  on  a  continuing  basis  in  a  particular  area, 
the  contractor  must  obtain  advance  approval  from  the 
contracting  officer. 

(iv)  Documeoution  to  support  actual  costs 
incurred  foaU  be  in  accordance  with  the  contractor’s 
established  practices  provided  that  a  receipt  is 
required  for  each  expenditure  in  excess  of  $23.00. 
The  approved  jusiificaiioo  required  by  (a)(3)00  vvl. 
if  applicaUe,  (a)(3)9ii)  of  this  subpaingxiph  must  be 
retained. 

(4)  Subparagraphs  (a)(2)  and  (a)(3)  of  this  aubseetkm 
do  not  incorporate  the  r^ulations  cited  in  (a)(3)(i).  (U). 
and  (iii)  in  entheqr.  Only  foe  coverage  in  the  lefo- 
enced  regulations  deal^  with  special  or  unusual  situa¬ 
tions,  the  maximum  per  diem  rates,  and  definitions  of 
lodging,  meals,  and  incidenial  oqumses  are  incorporated 
herein. 
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(9)  Aa  MlvaBoe  tr  *  (Me  31.109)  with  mpeet 
10  cooipliiiice  wMi  tui^iBogniiiit  OOCl)  and  (•)(3)  d 

flA  mgy  gfalllil  |(iij 

(^)  Itewd  ooatt  incwred  in  the  aonnd  come  of  ovenO 
odniiDiattMioo  of  die  bosiaen  an  aUowdde  and  diall  be 
mated  aaindiiect  ooatt. 

(c)  Itevd  com  dtaectljr  aitribttablB  to  qiedfic  oomact 
imfiinmnoe  are  allowable  and  fliay  be  diaiged  to  the  ooB* 
met  ODder  31.202. 

(d)  AMm  ooitt  in  excels  of  the  lowett  enttonary  ittD* 

daid.  coach,  or  eqoivafent  aMm  offend  during  nonnal 
bnrinfiai  hoots  an  nnaOowable  except  eHheo  f  aoconi* 
aodadoBi  ntfuin  chentons  rantbig.  nqol’  .  «.  ’*i'ring 
onnaaonable  hoon,  excearively  prolong  We pwt  In 
inenaaed  coat  that  would  offnt  mnqwrtntion  anv^niSr  en 
not  leaaooably  fbr  the  pfayiicd  or  fMtgujy 

of  die  travekr;  or  an  not  naaoniUy  nvaiUble  to  meet  nil- 
sioo  nqntrementa.  Ikwever,  in  onkr  for  aiffiin  ooati  in 
excess  of  the  above  standard  aMm  to  be  allowable,  the 
applicable  condUloo(s)  set  forth  above  must  be 
documented  and  juttified. 

(eXl)  Xoat  of  navel  by  oonaactorowned,  -leased,  or 
•cbmi^  afaenft.*  as  naed  in  this  pangnph.  inchides  the 
cost  of  lease,  charter,  operatioo  Oncluding  persooneO, 
maiatemmee.  dqveciation.  insonace,  and  other  minted 
cods* 

(2)  The  cosu  of  travel  by  contractor-owned, 
•kni^  or -chonered  aboaft  am  bfflited  to  the  sttodard 
aMne  described  in  pangnph  (d)  of  this  lubaectioo  for 
the  fli^  destination  unless  mvel  by  such  aircraft  is 
fwdflcany  nqufaed  by  contnet  tpedficadon.  term,  or 
coMfition.  or  a  higher  amount  is  qiproved  by  Aecon- 
naedng  officer.  A  Iriglttr  amount  nuqr  be  agreed  to  when 
one  or  mon  of  the  dreumstanoes  te  justifying  higher 
than  standard  airtoe  fisted  in  pangnph  (d)  of  this  sub- 
sectioo  am  ^iplkable,  or  when  an  advance  agreement 
under  subpangnph  (e)(3)  of  this  aubsectioo  has  been 
executed.  In  an  caapst  tnvel  by  contractor-owned, 
•kaaed,  or  •obaitered  aberaft  mutt  be  IbUy  documented 
and  justified.  For  eadi  oontnetor-owned.  -leased,  or 
•chartered  aircraft  naed  for  any  bosinesi  purpose  which 
is  charged  or  allocated,  directly  or  indiirotly.  to  a 
Oovenment  contract,  the  contnetor  must  maintain  and 
make  available  manifest/lop  for  all  flights  on  such 
oonqiaoy  airctsA.  As  a  niinimnni,  the  manUbstfiog  shall 

(D  Date,  tfane,  and  points  of  d^annre; 

W  Destination,  date,  and  time  of  arrival; 

01^  Name  of  eadi  passenger  and  nlationriiip  to 
thecontractor; 

(|v)  Anthorixation  for  tripe  and 

(v)  Purpose  of  B^. 
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(3)  When  an  advance  agreement  is  proposed  (see 
31.1()9).  cooddeiatioo  may  be  given  to  the  fdlowing: 

(i)  Whether  scheduled  commerdal  airiines  or 
othtf  suiiaUe,  less  cosdy,  mvd  CsdUties  an  avail¬ 
able  at  reasonaUe  times,  widi  leasonaUe  ftequency, 
and  serve  the  required  deadaatkns  conveoieotly. 

Oi)  Whether  increased  flexibility  in  scheduling 
reniltsintimesavinpsodmondftictiveuseofper- 
soond  that  would  outweigh  additional  travd  costs. 

(f)  Costs  of  contractor-owned  or  -leased  automobiles, 
as  used  In  this  paragnph.  include  the  costs  of  lease,  oper- 
atiem  (including  personnel),  maintenance,  dqmciation, 
insnta^.  etc.  Ihese  costs  an  allowable,  if  reasonable,  to 
the  extent  that  the  automobiles  an  used  for  company 
business.  That  ponkm  of  die  cost  of  company-furnished 
antomebiles  that  nlates  to  personal  use  by  employees 
flnduding  transportation  to  and  from  work)  is  compensa- 
tioo  for  personal  services  and  is  unallowable  as  stated  in 
31J’flS-d(mX2). 

31  J0.M7  Defense  cf  fraud  proceedings. 

(a>  DtfiiMons.  “Co^**  as  used  in  this  subsectioii. 
inchi^  but  are  not  linuted  to.  administrative  and  clerical 
expenses;  the  cost  of  kgs'  ecrvices,  whether  performed  by 
in-house  or  private  courisel:  the  costs  of  the  services  of 
accountants,  consultants,  or  others  retained  by  the  contrac¬ 
tor  m  assist  it;  the  salaries  and  srages  of  employees,  offi¬ 
cers,  and  directors;  and  any  of  Ae  forcing  costs  incurred 
before  cmnmencing  the  formal  judicial  or  administrative 
proceedings  which  bear  a  direct  relationship  to  the  pro¬ 
ceedings. 

‘'Fraud,”  as  used  in  this  subsection,  means  (1)  acts  of 
fraud  or  cornption  or  attempts  to  defraud  the  Oovenment 
or  to  cotnpt  its  agents,  (2)  acu  which  constitute  a  cause  far 
ddNuinent  or  suspenskm  under  9.406-2(a)  and  9.407-2(a) 
and  (3)  acts  which  violate  the  False  Ckims  Act,  31  U.S.C., 
sections  3729-3731,  or  the  Anti-Kickback  Act,  41  U.S.C.. 
sections  51  and  54. 

(b)  Coett  htevred  in  connection  with  defense  of  any  (1) 
criminal  or  civil  investigation,  giand  jnry  proceeding,  or 
proeecutioo;  ^)  civil  Utigatioo;  or  (3)  administmtive  pro- 
oeediiigs  such  as  soqpensioo  or  driMrment,  or  any  oomtti- 
itttioo  of  the  foregoing,  brought  by  the  Government  agahm 
a  contractor,  its  agents  or  eapiqyees.  are  mudlowabk  when 
the  chttges,  adiicfa  are  the  stfaject  of  the  investigation,  pro¬ 
ceedings,  or  proeecutioo,  involve  fiand  or  similar  offenaea 
Ondotfing  fifing  of  a  fidae  certification)  on  die  part  of  the 
contractor,  its  ngents  or  emNoyees,  ttid  result  in  conviction 
(including  conviction  entered  on  a  plea  of  nolo  con¬ 
tendere),  judgment  against  the  contractor,  its  agents  or 
employees,  or  deckioa  to  ddiar  or  suspend,  or  are  resolved 
by  consent  or  compromise. 


(The  next  pnge  b  31-35.) 
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(c)  b  dfcuiMtaacw  where  the  charfes  of  ftaod  are 
reaolvad  by  oonaeat  or  oonproniK.  the  partke  ouiy 
agree  a»  to  the  cxtcat  of  aBowabiUty  of  eora  coats  as  a 
part  of  such  reaotutioii. 

(d)  Coeu  whkh  may  be  unaDowable  under  31.R)S<47. 
hkhidint  directly  associated  costs,  than  be  differentiated 
and  acoounted  for  ^  the  contractor  so  as  to  be  separatdy 

During  the  pendency  of  any  prooeedini  or 
iavestifatioo  covered  by  paragraph  (b)  of  this  sttbaecdon. 
the  oof«»!*gri«»g  officer  dmuld  generally  withhold  pay* 
mmt  of  sudioosu.  However,  the  contracting  officer  may 
b  appropriate  drcumstances  provide  for  conditional 
payment  upon  proviskm  of  ad^uate  security,  or  other 
adequate  assurance,  and  agreement  by  the  contractor  to 
repay  all  unallowable  costs,  plus  interest,  if  a  conviction 
or  judgment  is  rendered  a^dast  it. 

31JI0S-48  Deferred  reaearch  and  development  coata. 

**Reaearch  and  developmenC  as  used  in  this  subsec¬ 
tion,  means  the  type  of  technical  effort  which  is  de¬ 
scribed  in  31.20S-18  but  which  is  qxHisored  by,  or 
required  in  performance  of,  a  contract  or  grant.  RC* 
search  and  development  costs  (including  amounts  cap- 
italixed)  that  were  incurred  before  the  award  of  a  par¬ 
ticular  contract  are  unallowable  except  when  allowabie 
as  precontract  costs.  In  addition,  when  oostt  are  in¬ 
curred  in  excess  of  either  the  price  of  a  contract  or 
amount  of  a  grant  for  research  and  development  effort, 
such  excess  may  not  be  allocated  as  a  cost  to  any  other 
Oovernment  contract. 

31.205-49  GoodwflI. 

Goodwill,  an  unidentifiable  intangible  asset,  originates 
under  the  purchase  method  of  accounting  for  a  business  com¬ 
bination  when  the  price  paid  by  the  acquiring  company 
exceeds  the  sum  of  the  identifuMe  individual  asseu  acquired 
less  liabilities  assumed,  based  upon  their  fur  values.  The 
excess  is  commonly  referred  to  as  goodwill.  Goodwill  may 
arise  from  the  acquisition  of  a  company  as  a  whole  or  a 
portion  thereof.  Any  costt  for  amortization,  expensing, 
write-off,  or  write-down  of  goodwill  (however  represented) 
•re  unaDow^de. 

31.2I5-S9  Executive  lobbylug  cools. 

Costs  incurred  in  attempting  to  improperly  influence 
(see  FAR  3.401),  either  directly  or  indirectly,  an 
employee  or  officer  of  the  executive  brandi  of  the 
Federal  Government  to  give  consideration  or  to  act  regar¬ 
ding  a  regulatory  or  contract  matter  are  unallowable. 
31.2QS-S1  Coets  of  aleohoBe  beverages. 

Cosu  of  alcoholic  beverages  are  unallowable. 

SUBPART  31>-CONTRACrS  WITH 
EDUCATIONAL  INSTITUTIONS 
31J01  Purpose. 

This  subpart  provides  the  principles  for  determining 
the  cost  of  research  and  devekqmient,  training,  and 
other  work  performed  by  educational  institutions  under 
oontracts  with  the  Oovonmeat 


31.7tl 


3IJ02  GsuaraL 

Office  of  Management  and  Budget  (OMB)  Circular 
No.  A-21,  Cost  Principles  for  Educational  lostitotious, 
revised,  provides  principles  for  determiniag  the  costs 
applicable  to  rcaemch  development,  training,  and 
otto  work  performed  by  educatioto  institutions  under 
oontracts  with  the  Oovmment 
31J03  Rsqnlrsmsuts. 

(a)  Qmtracts  that  refer  to  this  Subpart  31.3  for  deter¬ 
mining  allowable  costs  under  contracts  with  education¬ 
al  institutions  shall  be  deemed  to  refer  to,  and  shall 
have  the  allowability  of  costs  determined  by  the  con¬ 
tracting  officer  in  accordance  with,  the  revision  of 
OMB  Circular  A-21  in  effect  on  the  date  of  the  con¬ 
tract 

(b)  Agencies  are  not  expected  to  place  additional 
restrictions  on  individual  items  of  cost 

SUBPART  31.4— luaiERVED 
SUBPART  313— RESERVED 
SUBPART  31.6-CONTRACr5  WITH  STATE, 

LOCAL,  AND  FEDERALLY  RECOGNIZED 

INDIAN  TRIBAL  GOVERNMENTS 

31.601  Purpose. 

This  subpart  provides  the  principles  for  determining 
allowable  cost  of  contracts  and  subcontracts  with  State, 
local,  and  federally  recognized  Indian  tribal  govern- 
menu. 

31.602  General. 

Office  of  Management  and  Budget  (OMB)  Circular 
No.  A-87,  Cost  Principles  for  State  and  Local  Govern¬ 
ments,  Revised,  sets  forth  the  principles  for  determin¬ 
ing  the  allowable  costs  of  contracts  and  subcontracts 
with  State,  local,  and  federally  recognized  Indian  tribal 
governments.  These  principles  are  for  cost  determina¬ 
tion  and  are  not  intended  to  identify  the  circumstances 
or  dictate  the  extent  of  Federal  and  State  or  local 
participation  in  financing  a  particular  contract 

31.603  Reqmremcmi. 

(a)  Contracts  that  refer  to  this  Subpart  31.6  for  deter¬ 
mining  allowable  costa  under  contracts  with  State, 
local  and  Indian  tribal  governments  shall  be  deemed  to 
refer  to,  and  shall  have  the  allowability  of  costs  deter¬ 
mined  by  the  contracting  officer  in  accordance  with, 
the  revision  of  OMB  Circular  A-87  which  is  in  effect 
on  the  date  of  the  contract. 

(b)  Agencies  are  not  expected  to  place  additional 
restrictions  on  individual  items  of  cost 

SUBPART  31.7— CONTRACTS  WITH  NONPROFIT 
ORGANIZATIONS 

31.701  Purpose. 

This  subpart  provides  the  principles  for  determining 
the  cost  applicable  to  work  performed  by  nonprofit 
organizations  under  contracts  with  the  Oovernment  A 
nonpn^t  organization,  for  purpose  of  identification,  is 
defined  as  a  business  entity  organized  and  operated 
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odwivdy  tot  charitabk,  aeitatMc,  or  odncatiooal  par* 
poMii  of  wiiicii  00  port  of  die  net  ewniiifs  fanire  to  the 
beaefft  of  any  private  shareholder  or  individual,  of 
which  no  subi^tial  part  of  the  activities  is  carrying  on 
propaganda  or  otherwise  attempting  to  influence  kgis- 
latiM  or  participating  in  any  pcditical  campaign  on 
behalf  of  any  candidate  for  public  oflice,  and  which  are 
exempt  fixim  federal  income  taxation  under  section  SOI 
of  the  Internal  Revenue  Code. 

31.7112  GencraL 

Office  of  Management  and  Budget  (OMB)  Circular 
Na  A<122,  Cost  Principlet  for  Nonprofit  Organixa* 
tions.  sets  forth  principles  for  determining  the  costs 


applicable  to  work  performed  by  nonprofit  organisa' 
tions  under  contracts  (also  applies  to  grants  and  other 
agreements)  with  the  Oovemment. 

31.703  Regufaemmts. 

(a)  Contracts  which  refer  to  this  Subpart  31.7  for 
determining  allowable  costs  shall  be  deoned  to  rdcr 
to,  and  shall  have  the  allowability  of  costs  determined 
by  the  contracting  officer  in  accmdance  with,  the  revi* 
sioo  of  OMB  Circular  A>122  in  effect  on  the  date  of 
the  contract 

(b)  Agencies  are  not  expected  to  place  additional 
restrictions  on  individual  items  of  cost. 
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